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With this translation of Yarndaraja’s treatise on Partition and Suc¬ 
cession, I continue a plan begun in 1868 s of translating all the Sanskrit 
works on this the only branch of Brahmanieal law now practically of im- . 
portance. 

All the treatises current in S. India however amount only to Five. Of 
these the Mitaxara is' well known by Colebrooke’s admirable translation 
which can be improved only in a very few places, and as better MSS. now 
available show to be necessary. Of the Smrtilandrikaf my lamented 
friend Dr. Th. Goldstuecker left an edition and translation ready for the 
Press, but which was prepared nearly ten years ago. In 1868 I pub¬ 
lished an English version of the Madhaviyadayavibhaga, and about 
the same time made the following translation. I should have preferred to 
have finished first the Sar asva 11 vi las a (written about 1320 A. D.); but 
I have only got as yet two MSS., and these are insufficient to enable me to 
finish my translation also left nearly complete since 1870. This treatise is 
interesting rather from an historical than from a practical point of view. 

It will be valuable in tracing the differences of opinion which are found in 
the Law-books, as it contrasts the teaching of authors whose names only are 
now known, but it is, for this reason, impossible to consult it by mere extracts. 

As there are already in print some 150 to 200 Volumes on this dry and 
uninteresting subject, I will at once say why I add to the number. 

Hindu Law is almost a prejudged cause, in which sentence has been pro-^ 
nounced, without having previously heard the pleadings.:}: This is chiefly 
owing.to the course taken by the man who most brought, the subject into 
notice—Sir WS«dones. 1° an unfortunate moment this eminent man con- 
ccived the unhappy idea of being a Tribonian by deputy, and selected 

* By my D S y a v i b ll a ga, 8 vo. Madras 1868 (Higginbotham and Co.) 

from that of the oldest and best MSB. available in 8. India. 

£ Carnot, Notice aur Harare, p. 109. quoted in Grotc's Plato, vol.i. p. v. (note). 



ns Iris deputy J»faiii»th«, a grammarian ar.tf not a lawyer.-' Tbe result 
was the voluminous treatise generally known as the Digest; ColcbrooUe’s 
opinion about it is well known.j- A few years later the true course was 
begun by the translations of the DSyabhSga and MitSxarS, but was not 
followed up to any extent, ftfeanwhile the English lawyers of the Supreme 
Courts who had to consider the subject practically, wearied of the endless 
contradictions they found at each page, set to work to find out the principles 
on which this law depended. Their materials were very defective, and as 
the doctrine of the Law of Nature was then popular and the historical 
school scarcely in existence, it is not a matter for surprise that the principles 
they elicited must now, for the most part, he recognized as fallacious. The 
most important of these is, that the Hindu Law of inheritance and succession 
depends upon the relations of the family. This has been enlarged upon, and 
.nearly all the Manuals in use are based upon this principle.J It is however 
entirely foreigh to Hindu Law which repeatedly assigns as a reason for the 
course of succession that a sriiddha (or periodical rite supposed to be for 
the benefit of deceased persons) is more efficacious as performed by one 
relative than by another. § 

A result of this erroneous, principle is the creation of a presumption in 
Anglo-Sanskrit Law that a family is undivided till the contrary be proved. 
No doubt such a presumption is justifiable as regards a father and sous, or 
as regards brothers; but it is, I think, going too far to extend it to such cases 
as where cousins are living apart. At the present day Hindu Society is 
rapidly changing, and it is very difficult to decide by the criteria mentioned 

♦Benfey “Indien” io Erscfa and Gruber, Encycl. 2nd div. xvii., p. 238. 

•j-“Two Treatises” p. ii. Strange II. 176. The Digest must however be of great value 
always, as it is likely to remain the only book accessible to the public from which a 
notion of the entirety of Hindu Law can bo derived. 

f See Mr. O’Grady’s valuable Summary of Hindu Law as decided by tbe Courts, p. 2, 
where he writes — “The Hindu law of inheritance hinges on the family relation. The 
Ilinctu law of inheritance turns on the ‘relative principle’.” 

§ The rites for the first ten days after death are supposed to cause the soul of tho 
deceased to be re-embodied in another world; tho graddha supplies food. So we find 
the materialist CSrvaka sect argue —“If the grSddha gratifies deceased beings 
(in tbe other world), then it is useless to provide for travellers in this world provision 
for the way.” That tho Hindu law of inheritance turns upon this dootriue alone, was 
pointed out by Sir W. Jones! 





in the Sanskrit text-books whether partition has occurred or not, as it mostly 
depends on rites very generally neglected now-a-daysi Practically there can 
be no doubt that division takes place comparatively seldom though the Sans¬ 
krit Law expressly advocates it* In short, the “family principle” has tended 
to confound questions of inheritance and division. 

Another .principle deduced by English lawyers is the doctrine of 
Schools of Hindu Law.- This is unnecessary and foreign to the original texts 
and Digests. It is unnecessary because the real differences between even 
the Mitaxara and Dayabliag-a are very few in number, certainly not 
more than the constructions one often finds put upon some English Law, and 
it is quite beyond doubt that the authors of the texls and Digests had no 
notion of the kind. Nor does it represent any historical fact. Take the neat 
maps prefixed to most. Manuals. One finds there the Madras Presidency 
divided into four states, according to the languages used. Now up to 
the Mohammedan invasion of 1310 and even a while after it the Tamil 


country was divided into two kingdoms the Cola and l*andya. The 














the Privy Council. A few instances may be of interest, though, as the matter 
in dispute is finally settled for India by the decisions of that tribunal, they 
have no practical value. 

Unquestionably the most important error thus introduced is the practice 
of considering Hindu (or Sanskrit) Law as universally applicable to all persons 
vulgarly called Hindus, or even to persons of mixed descent The notorious 
case of Abraham v. Abraham* however proved too much for the Privy 
Council, and the decision in that suit has been productive of unmixed benefit; 
bat in an earlier case we have the strange construction that the illegitimate ' 
children of a married Brahman woman by an East Indian arc Hindus.-) The 
Sanskrit law-books practically mention only Brahmans, and exceptionally 
Qtidras, for the other castes do not exist; in S. India, they can only be the 
law of the so-called lower castes by custom, and it is very uncertain if there 
are any Qtidras at all, but in more than one case, the strictest Hindu Law 
has been applied for no good reason and without the least enquiry as to its 
applicability.^ 

Again the doctrine of survivorship has been introduced in a case beforev' 
the Privy Council §; a doctrine entirely foreign to Hindu Law, and alone 
sufficient to render the administration of this Law nearly impossible, for it • 
confounds coparcenership with the state of division. The distinction between 
these two conditions is a vital one to Hindu Law, and practically it is impos¬ 
sible to overrate its importance. The only explanation of the misunderstanding 
which introduced this erroneous doctrine, is that indicated by Dr. Goldsluecker: 
“simply because their Lordships could not refer to the very law authorities 
conformably to which alone the case should have been decided, they relied 
on an irrelevant text of the Mitaxara, and in applying the law of succession 

* Moore’s Ionian Appeals, ix. pp. 195 ffg. 

t Do. viii., pp. 400 ffg. (Myna Boyce ». Ootaram). 

ify. Ramalinga Pillai v. Sadasiva Pillai, ix. Moore’s I. A., pp. 511 ffg. and 
Katama Ratchiar v. The Rajah of Shivnganga, do. pp.'517 ffg. Those 

two Madras eases will suffice as cxamplos; others occur in the oarlior volumes of Mooro’B 
Indian Appeals and in Sutherland’s “Judgments”. 

I pointed this out (for tho first time, I believe) in 1808 in tho preface to my trans- 

ment in Madras High Court Reports, Vol. VI. p. 341. Maine “Village-communities" p. 52. 

§ In Katama Katchiar f. Tho Rajah of SUivaganga ix. Mooro I. A., p. 010 ffg. 

Boo especially the late Prof. GoUstuecker’s pamphlet “On sorao deficiencies in tho 









which is applicable only to a divided family to an undivided one, even mis¬ 
take this text itself.” 

The doctrine that some (or rather in S. India, most) Zamindaries are not 
divisible as being of the nature of principalities* is a fiction foreign to Hindu 
and Mohammedan Law, and of English origin. Though it is perhaps not so 
objectionable as those just mentioned, it should be understood that it is not 
founded on any system of law current in India, but has grown up since the 
commencement of the British rule.'j- 

English technical terms of law have also been introduced to a surprising 
extent. In every case before the Privy Council, one finds terms borrowed 
from the English Law of real property and similar sources, between which 
and the Hindu Law it would be difficult to make out any satisfactory analogy. 
At first sight it may appear that in many cases the English Law-terms are 
appropriate, and supply a conspicuous want, if however the origin of the two 
systems be considered, it is impossible to avoid the conclusion that the intro¬ 
duction of such terms must eventually lead to endless confusion.^ 

















The above examples are, I think, sufficient for my purpose.'* If errors 
which sap the foundations of Hindu Law have crept into the system as now 
administered by the Courts simply because the Judges and Lawyers have not 
bad proper materials before them to enable them to decide, translations of 
the original authorities can never be superfluous. I do not intend for a mo¬ 
ment to express an opinion that Hindu Law should be administered precisely 
as the original treatises would require; at present circumstances are so dif¬ 
ferent and changeable that a development must necessarily take place. But 
except this be done on the foundations already gradually prepared by 
the people themselves, the new system built up at the cost of so much labour 
must not only prove a failure, but its ruin will be the ruin of Hindu society. 
The dharmasastra is an integral part of the Hindu social and religious 
system, and cannot be set aside or tampered with, but at the cost of a train 
of consequences little anticipated by those who would fain make changes and 
will not allow that the existing state of things is a necessary prelude to 
sound progress by natural evolution. 

Whatever may be its future, at present the study of Hindu Law in India 
is in a deplorable condition,! it is neglected by the European and Hindu 
alike; and as far as my experience goes, a Picador never thinks of referring 
to the original authorities, but is content with a perfunctory study of some 
worthless manual. Nor can a Judge expect the least assistance in details; 
the most important rites are neglected and customs alluded to in the d h a r m a- 
■jastra are now hardly known by name. In the last ten years the Hindu 
Law Officers have been abolished, and the last two Pandits who held that 
post here are dead; it is not too much to say that one might now search through- 

*Any one inclined to pursue the subject will, in Norton’s “Leading Cases'’ and 
Grady’s “Hindu Law” find ample materials of proof how far Hindu Law as admini¬ 
stered by the Conrts differs from that of the original treatises. Both authors are guided 
in their expositions by decisions of the, .Higher Courts of Law, and the interpretations 
there put on the original texts and Comment itors; were decisions of the Lower Courts 
accessible to them, tlioso differences would be seen to be in reality enormous. 

-jMr. Nelson in bis report on the examinations that candidates for subordinate Judi¬ 
cial Offices have to pass, has emphaipcally stated liis opinion on this. Hindu Law is 
however Btudied to more purpose than Muliammedan Law; however little subordinate 
Judicial Officers may know of the first, they as a rule know nothing whatever of the 
last, and it is not unusual to find principles of Hindu Law applied e. g- the system in 
regard to partition. Report on Examinations for 1871, p. 65. 









out this Presidency and not find a competent exponent of the DhrmnsH- 
stra. Hindu Law will certainly never be studied by foreigners for its own 
sake, for it is uncritical and its history and growth are uncertain; it will never 
be considered a great fact in the history of civilisation,' for it lias always 
been the privilege of a few and the wrong of the many; but its study cannot 
safely be neglected in India at least, and certainly not in the present critical 

II. 

It remains to say a few words about tbe following treatise from a practi¬ 
cal and literary stand-point. 

Vnradaraja is an adherent of the doctrine taught in the Mitaxara, 
and only goes beyond it in one point—that he admits brothers’ sons’ sons as 
heirs after brothers’ sons (p. 36). This is no doubt following the analogy of 
grandsons; and indicates a decided inclination to use this method of reasoning 
in his treatment of the subject, a tendency generally observable in the later 
writers on tbe aiiarma^as tra, but which also is evident in the arguments 

of far older writers quoted in the SarsvatTvilEsa. Varadarnja also 

discusses the charges for funeral rites (p. 28) in which respect he differs 
from other compilers, as he appears to think that any one who performs the 
funeral rites has at all events a partial claim. This is probably a result of the 
troubled times in which he lived. In other points his explanations often differ 
to a degree which renders them very useful in understanding the older works. 

The original treatises present some peculiar difficulties of form, and as 

these have never, I believe, been noticed, I may as well briefly mention them. 

The Btyle of argument of the PurvamTmamsa (for that alone concerns 
the law-books we use in S. India) is most puzzling. I cannot do bettor than 
quote a.description of it by one of tbe greatest masters of Sanskrit that has 
ever lived—-Profr. Max Muller, especially as the treatise from which I take 
it haB unfortunately long been ont of print. 1-Ie says (Ancient Sanskrit 
Literature, p. 73)—“This (appearance of confusion) is particularly the case 
in those works where the so-called MTiuarasu method of Pii r v n-p ak ah a 
(reasons contra), Uttara-paksha (reasons pro), and Siddhanta (con- 


♦Sanskrit Law might perhaps have effected for India what the Homan Law did for 
Europe, had the Brahmans its authors had the least idea of anything more than their 
own interests. What a contrast its history presents to that of the latter as it is told 
by Ihtring! (Geist <1. rom. Rochtg, i. pp. 1 —16). 














elusion), is adopted. Here the concatenation of pros and cons is often so 
complicated, and the reasons on both sides defended by the same author with 
such seriousness, that we sometimes remain doubtful to which side the author 
himself leans, till we arrive at the end of the whole chapter. It is indeed one 
of the most curious kinds of literary composition that the human mind ever 
conceived; and though altogether worthless in an artistic point of view, it 
is wonderful that the Indians should have invented and mastered (74) this 
difficult form, so as to have made it the vehicle of expression for every kind 
of learning.” As it is clearly intended to be used by persons who want argu- 
















sides this there are other difficulties presented by the Digests, and it is neces¬ 
sary to draw attention to them These result from the technical terms with 
which Sanskrit books are always crammed, and which render books on one 
£istra perfectly unintelligible to those who have merely studied another. . 

The DharmaQastra depends for its method on the Purvamlmamsa, 
and thus all the discussions which occur in treatises on it follow the method 
described in the extract given above. It again depends on and is closely 
connected with the method of the grammarians, and with their specula¬ 
tions, and from this source it derives the seemingly strange speculations 
as to the meaning of m atif p i tarau (mother and father), pitarau (both 
parents) and also the etymologies which form a stage of specious develop¬ 
ment.* But apart from these, the Indian lawyers have taken from the 
grammarians and Sutra writers what is really the fatal flaw in their 
systems. This is the use of ganas. The grammarians possibly to econo¬ 
mise words, have adopted the strange plan of not giving all *hc instances of 
a rule, but simply the first one or two followed by a word signifying “etcetera.” 
So whether the cases in which the rule takes effect be two or three, or several 









Tho interpretation which usually finds favor—“adhivedanika (gift on 
supersession) and any other acquisition”*—is oertainly proper according to 
all Indian notions, but it may be considered as nearly certain that the author 
had no such deep intention in his mind in using adya, but simply thought 
of saving his verse. If however we examine the Digests and Commentaries 
written later, when the earlier texts and their inconsistencies had been much 
discussed, we find these loosely constructed texts the subject of a most rigid 
interpretation,f and the system of gan as in full use. It is impossible that 
in treatises on Law such classes should be very numerous, nevertheless in the 
chapters of the Mitaxara which treat of inheritance there are upwards of 
eighty. Some of these are plain and obvious enough; such are Aurasadi— 
the Aurasa etc., (and other 11 kinds of sons); Brahmaniidi—Brahmam 
etc. (i. e. and the other castes); Asuradi— Asura (marriage) etc. 

The more important ones to a practical man however seem to beg 


Sirobliuskanadi, oraddhadi, and s am an o d a kad i. Whether the Pandits 
who taught the dharmajastra ever possessed precise information as to 
what each of these terms included, is open to doubt; now at all events such 
information does not exist, and the only method of treating the subject is 
the historical method. 

Other ganas (JrTkaradi, Manvadi, etc.) show that differences of opinion 
were classified, and the Dames of writers holding the same opinion were thus 
expressed, but in this ease more suitably. £ 

It may here be asked—Do not then the commentators and authors of the 
Digests as in possession of an authentic tradition give exact and authoritative 
explanations of the older texts? The answer must be negative. They have evi¬ 
dently received the original texts as something sacred, and they have applied 
the Himjmsii method of exegesis to interpret them, but with limited suc¬ 
cess. They sometimes cannot make out what the texts mean and give two 





or more guesses; iu some casos they force texts into agreement, and in others 
have to correct or supplement them.* The use of g»»ai tends to hide 
deficiencies of this nature; it may be reasonably doubted if these classes 
can be defined with precision now, or ever were capable of it. The conclusion 
for practical purposes is that a knowledge of the principles of Sanskrit law 
is alone valuable, and that cases must be decided by these principles. Atten¬ 
tion paid to subordinate details must yield unsatisfactory results and cause 
the greatest confusion.f It must never be forgotten that the treatises con¬ 
sulted by the Courts are not Codes or Institutes, they are attempts to elicit a 
body of doctrine from inconsistent text-books in many cases grievously mis¬ 
understood; they may help, but are not conclusive. 


III. 

Yaradaraja is a name much used by Hindus in Southern India and 
well known to Sanskritists. The popular Isglnikaumudi (a grammar) 
is by an author of this name. There are also commentaries on some of the 
SutraB referring to the text of the ganas of the Samaveda and on the 
Magakakalpa by a Varadaraja and ifumerous unimportant sectarian 
works are attributed to an author or authors of the same name not to.speak 
of poetical compositions.$ It is impossible to say whether these are all by 
the same or different writers, and about the author of the treatise now translat¬ 
ed it is impossible to say more than that he was probably a native of the Tamil 
country, and lived at the end of the 16tli or beginning of the 17th century/' 

His treatise has long been known. Mr. E. W. Ellis (f 1819) proposed 
that it should form one of the digests from which he intended to have com¬ 
piled a complete body of Hindu Law§ as prevailing in S. India. It is quoted 

* That this is the course taken by the Commentators and compilers of Digests 
makes it very unlikely that the original texts should have been preserved in tlieir origi¬ 
nal state up to the present time. 

fEven a legitimate method of discussion from principles, will occasionally lead to 
contradictory results; e. g. the Bombay and Madras views regarding Strldhana. 
Mill (in his History of India) has justly remarked that the Hindu Law mistakes minute- 

£So the Vasa nt a til aka is by a Conjeveram Brahman of this name. 

§ Transactions Madras Lit. Society vol. i. It is there stated (I do not know on 
what authority) that Yaradaraja was a native of tho Arcot province, ami tlini ho 
lived posterior to the Mahratta, and Muhammodan conquests, i. c. after the 17th or lith 


century! 

* .Jib is 










by the elder Strange,* and is one of the works from which about 1850 
V. P or a b ralim a 5 a»t r i n compiled his little Vyavabarndarpono.f Its 
proper name is Vyavaharanirnayn, but this now appears to be forgotten, 
and one finds in the MSS. only Var ad ar» j7ya-dhermajantra or Varada- 
rajakrta-dliarwajastra. It does not appear that the book comprehends 

which contained more. Its chief merit is that it is brief and comparatively 
froo from pedantic discussions, hut it betrays the usual carelessness as regards 
quotations. Texts are attributed to wrong authors, and are often inaccurately 
given, and as there is nothing added to the stock texts we find in older 
works, greater part of the quotations may be taken ae only second-hand. 
Indeed there are very evident traces to point out the Nibandhas from 
which the author has compiled. He once quotes a text as from the Smrti- 
candrika (p. 3), and from this source he has evidently taken greater part 
of p. 2. The kitaxara is not mentioned by name, but passages, taken from 
it almost literally occur on pp. 54, 5. The whole discussion about the 
capability of women to inherit-(pp. 39 follg.) is taken more or less from 
M ad h a v a’s V y a v a k a r a m a d h a v a. These are also evidences of Varada- 
raja having trusted to this treatise on pp. 8 and 49. Jlmu t a t a h ana’s 
Dayabhaga appears to he quoted on p. 52, and some quotations on p. 39 


are probably taken from Haradatta-mi5ra’s Commentary on the Apa- 






fipaatamba (-dharmaautra)—ii., 6, 14, 2 (34), 14 (12), 15 (12). 

Uddyotana*—38. 

Kavasha—50. 

Ktyifyaua—5, 10, 16, 17, 18 (2), 26, 28 (2), 29, 31 (2), 33, 34, 40, 
43, 44, 46, 47, 48, 49, 50 (2), 51, 55. 

fGautama—xviu., 1 (2), 2 (2), 39 (12), 42 (14), 43 (14, 20). 

Devala—6, 14, 17, 19, 28, 34, 38, 46, 47, 49, 50. 

■fSSrada—xiii., 1 (1), 2 (1, 44), 3 (1), 4 (2), 7 (45), 10 (30), 11 (29), 
12 (8, 10), 16 (1), 18 (24), 26 (42, 55), 32 (18), 34 (11), 42 (42), 50 
(35), 52 (39, 42). 

Paraskara—45. 

Pitamaba—33, 40. 

PaitUTnasi— 11. 

Prajipati—3, 33, 39, 40. 

Brhaspati—1, .3 (from S. mmdrika), 5 (2), 7, 8, 9, 10 (2), 12, 15 (2), 
16, 17, 19, 20, 21 (2), 22, 26, 27 (2), 29, 31 (2), 32 (auon.) 33 (2), 35, 
39, 40 (4), 44, 51, 54, 55 (2). 

fBaudhSyaua—i„ 5, 1-3 (36). ii., 2,.23 (25), 24(25), 25 (26), 27 (11). 
„ Doubtful—26, 37. 

Brahmana (a)—45. 

Bharadvaja— 43. 

fllanu—iii., 49 (41). viii., 416 (6). ix., 104 (6), 112 (2), 118 (10), 
127 (23), 128 (23), 130 (35, 36), 131 (44), 133 (35, 36), 134 (26), 135 

(48) , 136 (35), 139 (36), 141 (23), 142 (23), 152 (18), 153 (18), 154 
(20), 155 (20), 157 (19), 158 (25), 160 (26), 164 (25), 168 (23), 169 
(23), 170 (23), 171 (23), 172 (23), 173 (23), 174 (23), 175 (25), 177 
(23), 178 (25), 179 (21), 180 (25), 182 (27), 185 (38,39), 187 (34), 192 
(43), 193 (43), 194 (45), 195 (46), 196 (46), 197 (47), 198 (45), 200 

(49) , 201 (13), 202 (13), 203 (13), 204 (30), 205 (30), 207 (12), 20S 
(29), 210 (52), 211 (52), 212 (52), 214 (12), 217 (36, 40), 219 (30). 

Mauu doubtful—6, 39 (this in really Tajd. ii-, 142!) 

„ Brhan—37. 

„ V 5 ddha—21, 28, 33, 40, 50. 

Tama—48. 

•Uddyota ia quoted by the Day abb a ga (ii., 9) see Colobrooke'a note where 
various guesses are contrasted. 




fYnjnavalkya—ii., 112 (15), 114 (4), 115 (9), 116(8,12), 118(29), 
119 (28), 120 (15), 121 (4), 124 (11), 127 (22), 129 (24), 133 (21), 
134(21), 135 (34, 38, 40), 136 (34), 137 (56), 138 (53), 139 (40,54), 
140 (13), 143 (45), 144 (48), 147 (49), 148 (9,49). 
tVasiuhtha—xvii., 14 (24). 

„ doubtful—26, 31. 

„ Vrddlia—28. 

fViaimu—XT., 40 (31). xvii., 3 (15), 4 (32, 33), 15 (56), 16 (56). 



Veda (Black Yajur)—6, 41. 










questionably promoted inaccuracy to a large extent. This is however a 
question that cannot be entered on here. 

In the present translation I have adopted the versions usually consulted 
in the Courts where such exist. Thus I have when the Manava-dharma- 
sastra is quoted, taken that by Sir W. Jones. It is far from exact, and 
is elegant rather than critical, but I see little chance of a better translation 
being made. For .dpastamba, Gautama, Narada, Baadhayana, 
Tasishtha and Tislinn I have used the excellent edition and translation 
of Dr. Biihler (in West and Biihlcr’s Digest.) which forms a sound foundation 
for practical purposes, and on which it would be difficult to improve. 

I have however enclosed in brackets ( ) words which do not actually 
occur in the original. For practical men to interpret texts, they must know 
the bare contents; loose paraphrastic versions can but mislead. 

For this reason I have not cared to make a readable translation. If 
Hindu Law ever becomes an object of interest, I have no doubt that some¬ 
one will be able to dress up my literal transcript of the original, and pass it 
off as an independent and new translation.* 

For this version I used a Grantha MS. of about 1700 and very cor¬ 
rect; I had a collation rnado of Tanjore No. 530, and found scarcely a single 
variant; I think therefore that in this ease I have been able to represent the 
original nearer than has as yet been done in perhaps any similar work, for 
the MSS. of Sanskrit law-books seldom agree very closely. 


Ootacamund, 28th May 1872. 


A. B. 
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H. L. Books. 
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VAKADARAJA 


ON 

paryi)tb@i!® 8meeissi@n« 


I. Partition and Succession of Sons etc. 


o f t- • The t0 £^ c ^ aw ca ^ ec ^ partition of 

heritage is (next) explained; in regard to 
this Harada (says xiii., 1):— 

“Where a division of the paternal estate is instituted by sons, that be¬ 
comes a topic of litigation called by the wise ‘partition of heritage’.” C. 

In regard to this Vishnu says (xvii., t):— 

If a father make a partition with his sons, (he does so) in regard to 
(his) self-acquired property at his own pleasure.” (Biihler.) 

As regards the topic—“the sons should divide” (Narada 
xiii., 2) Narada (says xiii., 3):— 

“When the. mother’s menses have ceased, and the sisters have been mar¬ 
ried, or when cohabitation has ceased, and the father’s sensual passions arc 
extinguished, (then let the sons divide the estate).” C. 

(xiii., 16):— 

“A father who is afflicted with disease, or influenced by wrath, or whose 
mind is influenced by a beloved object, or who acts otherwise than the.law 
permits, has no power in the distribution of the estate.” C. 

Brhaapati (says):— 

“In default of both parents, partition of (i. e. by) brothers is indicated; 



and though both parents be living, it is ordered (to be done) when the mother's 

Cankha and Likhita (say) in regard to this:— 

“(Partition is directed), even though the father do not consent, if he be 
old, (or) of perverted intellect, and if he be afflicted with chronic (lit. long) 
disease.”f 

Gautama (also says xxviii., 1. 2):— 

“After the father’s death, let the sons (alone) divide the property (left 
by him). 2. (Let them also make a division) during the father’s lifetime, if 
he wishes it, and the mother’s menses have ceased.” (Buhler.) 

In regard to this Harita (says):— 

“While alive also let him after making a partition, become a hermit, or 
let him enter the order of the old (i. e. fourth order), or let him having sepa¬ 
rated his sons .by (giving them) a small portion live (by himself) taking the 
greater (part). If (however) he be reduced, he may again take (the property) 
from these (sons); and be may separate the reduced.^ 

Now in regard to this (people) adduce (as an illustration) a vedic text 
about the refilling on exhaustion of the sacrificial jars:— 

‘The father is the ag r ay an a,, the sons are the other jars; if the 
agrayana be exhausted or should it dry up, one should take (Soma 
juice) from the other jars.§ (So from the agrayana), if the other jars 
be emptied.’ Thus it is explained.” 

In regard to this (says) Narada (xiii., 4a):— 

“Or the father, being advanced in years, may himself separate his sons.” 

C. By these and the like sayings a partition effected by the 
father and sometimes one by the sons is allowed; so also the 





time of partition is allowed at various periods. (Thus) one * 
(1) time (is) when the father desires partition; (2) again if a 
father be alive but without desire and the mother’s menses 
have ceased, even if the father do not wish it, partition (may 
take place) by the will of the sons. So again (3) though 
the mother’s menses have not ceased, and though the father 
do not desire it, if the sisters have been given away (in 
marriage) and if the father be vicious or afflicted with chro¬ 
nic disease, partition occurs by will of (his) sons. So again 
(4) another time is after the father’s decease.”’ 

Prajapati says that partition is to be made in order to the 
increase of dharma. 

“So they may live together, or separately oat of regarcf for dharma.j 
(If they be) separate, dharma increases; therefore separation is right." 

Brhaspati (as quoted) in the Candrika (says):— 

“The worship of pitrs, devas and brahmans of (i. e. by) those’ 
living by one cooking (of food) would be single, (but) of divided persons that 
would occur in each (separate) bouse.” 

Vyasa (says):— 

“Of undivided brothers there ia one dharma, but if partition occur, 
dharma would be separate for (each of) them.”f 

? * Jim u ta-v a h a ii a (as indeed follows from his notions respecting the right of 

property) allows only two periods of division: during the father’s lifetime by his will; 
and after the father’s death. This view is criticized in the VI r am i t r o d a y a (cf. 
169 b. etc.). D. &S. V. follow J. V. The MitHxara is followed by the Hadha- 
vlya (§§ 5 & 6), S m r t i c a n d r i ka, V i v ad a ci u t tim a n i (?), Vlrami* 

The older writers do not howover specify 4 times for division though their teaching 
in effect is the same as that of the later compilers who do so, most likely because of the 
controversy with the followers of J. V. (i., §§ 39 — 41) who evidently intends his argu¬ 
ments to be taken as against Vijuane$vara's toaching in tho Mi tax a r a. 

In Madras (1 IHgh Court R. 77) partition may be enforced by a father, son, grand¬ 
son or great grandson, but only in case of ancestral property. 
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So Vjasa (also says):— 

“During the both parents’ lives, the brothers are directed to dwell to¬ 
gether; (but) their dharma increases when separated intheirfthe parents’) 
default.”* 

Yajnavalkya says (ii., iu):— 

If the father makes partition, he may separate his 
q p ' sons at his (own) pleasure; or (he may separate) the 
eldest with a best portion, or all may share alike.” 

C. When the father desires to make a partition, then 
he may separate (his sons) by his own will. (The share may 
be) equal or even unequal, for his will is uncontrolled. 
(Yajnavalkya) mentions an alternative—“or the eldest.” 

So Manu/ix., 112) says:— 

“Of the eldest a twentieth (is the share) and what is best of all the 
wealth; let a half of that he (the share) of the middlemost, and a fourth of the 
youngest.” 

(Thus) by the method declared by Manu partition is to be 
effected (by giving) the eldest a best portion, the middlemost a 
middling portion, and the youngest a least portion. (Yajnavalkya 
then) states the established conclusion—-“or all may share 
alike.” In this (text) unequal partition refers to self-acquired 
property. As the father aud sons have equally property in 
hereditary wealth, unequal partition by (the father’s) will is 
not proper (in that case). 

inheritedfromagrand- Yajnavalkya SaVS (ii., 121):- 

father etc. 

“Land acquired by the grandfather, a fixed allowance, or even wealth,— 
in that the property of both the father and son is alike. ’ 

So also Vishnu (says):—. 

“In houses and fields inherited (from the grandfather and ancestors) the 
father and sons are equal sharers; but in (regard to) the paternal (property) 





(i. e. acquired by the father) sons cannot have partition against the father’s 

will.” * 

Brhaspati (says):— 

“In property both movable and immovable acquired by the grandfather, 
equal shares have been pronounced for both the father and son." 

So also Vishnu says (xvii., 2):— 

“But in regard to the wealth of the paternal grandfather, the ownership 
of father and son, is equal.” (Biihler.) 

Katyayana (says):— 

“Let the property of the paternal grandfather be common to both the 
father and son; in (the case of) self-acquired property (acquired) by the 
father, the son has no ownership.” 

So Vyasa (says):-— t 

“Property belonging to the paternal grandfather (which) had been taken 
away (but) which has been re-acquired by the father by his own power, (and 
property which) has been obtained by knowledge, heroism etc., the father’s 
ownership in that has been stated (by the Smrti). Out of that wealth he 
may make a gift, or even consume it at his -will. In his default however 
(his) sons are declared to be equal sharers.” 

Brhaspati (says):— 

“Of immovable property and also bipeds (slaves) though self-acquired, 
without having made all (his) sons partakers (in these articles), there is not 
gift nor sale (by the father”). 

An exception to this (is made by the text):— 

“Even one (member of a family) may give, pledge or sell immovable 
property in times of distress for the sake of the family, and especially for 
dhartna sake. Of the jewels coral and pearls, of all (of them is) the 
father the lord, but of the immovable (property) neither the father nor the 
paternal grandfather.”-)- 



— 6 — 

By these and similar sayings it is inferred that sons and 
sons’ sons have equal right to a paternal grandfathers’ (pro¬ 
perty, but) that the father is independent as regards (his) self- 
acquired property’. 

But as for the two verses of Mann (viii., 4 ta and ix., 104):— 

“(Throe persons) a wife, a son, and a slave are (declared by law) to have 
(in general) no wealth (exclusively their own): the wealth whioh they may 
earn, (is regularly) acquired for the man to whom they (belong).” (J.) 

“After the death of the father and the mother the brothers being as¬ 
sembled, may divide (among themselves) the paternal ( and maternal) estate; 
but they have no power over it while (their parents) live (unless the father 
choose to distribute it). (J.)”* 

And as for this saying of Devala. 

“After the father is dead, the sons may divide the wealth of the father, 
for they would have no ownership were the father (alive) without fault.” 

These and the like (sayings which) go to prove a want 
of independence do not prove a want of property (as) the 
venerable Commentator (Cabarasvamin) has said in (his discus¬ 
sion of) the topic— 

“Aitiqaya (thinks) men are intended, because of the indication of sex.” 

So also a Vedic text says (B. Y. Y. vi., 2,1, t.):— 

“The wife indeed rules the household goods.”f 

So Manu says (?): — 

“While both (the parents) are living, they be not independent, though 
(the father) be affected with old age.” 


♦Sir W..Jones has omitted an important word ‘Saraam.’ The translation should 
run —“may divide equally among etc.’’ 

fTho only C. accessible to me as far as this part of the B. T. V. Is ooncemed is 

Bhatta Bhiiskara’s Jnanayajna which says — “patnT.T$e” — I?e 

ishto, “Lopas ta atmanepadeshv” iti (Pan. vii., 1. 4!) talopah. hi oe ’ti nighatabhavah. 

P-57, (a. v. T9). 


a-.lo G. Chrestom. 





independence as regards 


So Harita also (says):— 

“While the father is alive the sons have no 
giving or relinquishing property or fines.” 

Moreover—If (one consider) ownership (to exist) before 
(division, the word—).“he may divide” is required in all the 
Smrtis; or, (if we consider that) ownership does, not exist 
before partition it should he said—“he may give to his 
sons.” Now (lit. thus) if ownership (arise) from partition, as 
a single son after (the death of) his father and mother does 
not (divide) the property, there would not be ownership; 
therefore by entry into the family (i. e. birth), there is certainly 
ownership (of the son) even in his fathers and grandfather’s 
property. * 

Thus also Brhaspati (says):— 

“Beings born, those to be born (but yet) in the womb, and those (still) 
in their father, all desire that subsistence, they are not to be deprived of it.”* 

C. The words “in the womb” are a qualification of “those * 
to be born.” Those produced in the form of sesamum or 
beans, and which are intimately connected with men who eat 
(those seeds) are said to he—“in their father”; after a while, 
being there ripened in the form of seed, and entering into a 
woman by connection with her are called “in the womb.” 

So these have a right of ownership in their (fathers and moth¬ 
ers) wealth commencing with the connection of their parents, 
and then there is partition of (already) existing property, and 
not a right of property (arising) from partition. Therefore in 
the case of self-acquired property of the father, (there is) 
partition by (his) will, because of the superiority of the ac¬ 
quirer. In the case of inherited property there is partition 
by will of the father, and also by will of the son. 

* J. V. i., 45. Both editions quote this as a text ol li«M. The 7 CC. throw no 
light on the meaning. U. i., 1, 27. to same effect only. 




In regard to partition of self-acquired (property) Harada 
says (xiii., is):— 

“For such as have boon separated by their father with an equal, less or 
greater allotment of wealth, that is a lawful distribution; for the father is the 
lord of all.” (C.) * 

So also Brhaspati (says):— 

“(By these) when shares have been arranged by (their) father, (whether 
they be) equal, less or greater, they are to be preserved so,.otherwise (if they 
disturb this arrangement, they) are to be punished.” 

Yajhavalkya says (ii., 1165.):— 

“A partition by lesser or greater shares made by the father is said to be 
according to law.” 

But though unequal partition is thus seen in the Qastra, 
yet, as it is detested by people, it is not to be done, because 
of the prohibition—“what is detested by people is not con¬ 
ducive to heaven, and though legal, one should not do it.” 

And thus Prajapati (says):—- 

“Just as the practice of appointing a (widow) woman, or the Anu- 
bandliya (sacrifice) do not (exist any longer) so also partition by (unequal) 
shares does not take place.” f 

C. As the practice of appointment after the death of a 
husband is not carried out, because people detest it, or as 
the sacrifice of a cow (is no longer made), so the practice of 
unequal partition, though it be legal, because people dislike 
it, is not to he carried out in the Kaliyuga. 

Partition during the Warada mentions a special case on occasion 
father’s lifetime. 0 f partition by a living (father, xiii., 12):— 

“Let the father making a partition reserve two shares for bimself.” (C.) 
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So also Erhaspati (says):— 

“Let a father on (making) a partition during his (life) take a couple of 
shares for himself.” 

And so also Cahkha and likhita (say):— 

“If he have (only) one son, let him take two shares for himself, and of 
slaves and cattle the best. A bull (is) the extra (portion) for the eldest.”* 

The fathers taking two shares refers to.inherited property. 
gh f • t So some ( sa y that this occurs) on separa¬ 

tion with wives. 

Yajftavalkya (ii., n») says:— 

“If (the father) makes an equal partition, his wives are to get equal 
shares, who had no St rid ban a given (them) by (their) husband or by 
(their) father-in-law.” 

C. When (the father) by his own will, makes all his sons 
sharers by equal (shares), then (his) wives of the same caste 
are to have equal shares with the sons; (namely) those wives 
to whom Strldhana had not been given by the husband or w 
father-in-law. If Strldhana was given them (their) shares 
are to be made up having regard to that, as it has been thus 
declared with reference to Adhivedana (ii., us). 

“To a woman whose husband has married again, (the husband) should 
give equal Adhivedana, if Strldhana has not been given her. If it 
has, he should make it a half.” + • 

In this (verse) the word “half” is indicative (of the amount); 
therefore the meaning is that the share should be made up, 
having regard to what was given before. Having thus de¬ 
clared equality of shares for mothers on (occasion of) partition 

*D. xliv,, C. translates — “If there be one son, let the father himself reserve 
it.” The MSS. read —“Sa (i.e. pitS) yady ckaputrah syit", which I trans- 

The above translation is approved by tho SmrticandrikS. 

fin Steniler’s text —Matte tv ardham prakTrtitain”; hero the MSS. 
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during the (father’s) life, he (Yajhavalkya) also says that they 
get equal shares (on partition) after the father is dead (ii., 123). 

“When (sons) divide after (tlieir) father’s death, the mother also should 
got an equal share.” 

So too Narada (says xiii., 12):— 

“The mother shall receive an equal share, if the sons divide after her hus¬ 
band’s death.” (C).* 

Brhaspati (says):— 

“But in his default the mother of sons gets an equal share.” 

Vyasa (says):— 

“Childless wives of the father are declared (to be) equal sharers, and 
grandmothers; they all are declared to be equal to mothers.*' 

C. That is, it is right to give even a grandmother an equal 
share as (is done) in the case of mothers. 

In regard to this Vishnu (says):— 

“Mothers and unmarried daughters take Bhares according to the shal es 
of sons.”f 

So also Brhaspati (says):— 

“Their mothers (have) equal shares, and the maidens fourth-part shares.” 

Katyayana says:— 

“For maidens not given (in marriage) a fourth part is wished; three shares 
are for the brothers, but equality of distribution has been recollected in the 
case of property of small amount.” 

In regard to this Manu (says ix., ns):— 

“To the unmarried daughters (by the same mother ) let their brothers 
give portions out of their own allotments respectively, ( according to the 
classes of the several mothers); (let each give) a fourth part of his own distinct 
share; so they who refuse to give it, shall be degraded.” (J.)f 

Cankha and Likkita (say):— 

“When the heritage etc. is being divided, the maiden takes the mai¬ 
den’s ornaments and the marriage Strldbana.” 

* My MSS. have dhave instead of the patau of Dr. Biihler's text, an ir- 

? t Not in Dr. Biihler's text. 

be degraded” — lit. “Let those who do not desire to give, he degraded.” 
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“Maiden’s ornaments”—ornaments fit for a maiden. 

So also Palthlnasi (says):— 

“The maiden gets the maiden’s wedding ornaments (kanyavaivahikam) 
and Stridhana.’’ 

Bandhayana (says):— ' ’ . 

“The daughters shall inherit (of) the mother’s ornaments as many as (are 
worn) according to the custom of the caste (Biikler,p. 318). Or something else.” * 

Vyksa (says) in regard to this:— 

“Those among them who have not been initiated, they are to be also in¬ 
itiated out of the paternal wealth by (their) eldest brothers, and the maidens 
also according to rule.” 

Narada (says) in regard to this (xiii., 34):— 

“If no wealth of the father exist, the ceremonies must be, without fail, 
defrayed by brothers already initiated, contributing funds?ut of their own 
portions.” (C.)f 

Yajnavalkya (says ii., 124):— 

“Those who have not been initiated, shall be initiated by the brothers 
previously initiated; sisters also (must be married, the brothers) having given • 
a fourth part (of a brother’s share) from their shares.” 

The learned say that the ceremonies of marriage of 
daughters are obligatory, because mentioned in all Smrtis, 
and that therefore the ceremonies also ending with marriage 
are to be performed by the elder sons previously initiated. 

In this case, some (assert) that sufficient wealth for the 
ceremonies of the daughters is to be given (and) nothing,else; 
but others are minded that a fourth part of a son’s share 
should be given if there be much wealth, but that if there be 
(but) little wealth an equal share should be given.^ 

* The last part does not oconr in Buhler's toxt. 

tMy MSS. here read avafyakiryS/i. 

tThe old traveller v. Linschoten (e. 1583) knew of tbo principle of Hindu Law 

herito all, hut they keep up and maintain their daughters and sisters till they marry.” 
“And they give no household-stuff with their daughters, but only jewels, and pay the 
charges of the wedding. The sonnes inherito all their goods.” 
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canoofonowhodom Next; (Man u) has mentioned the parti- 
not -want a share. tion of one who does not desire (a share), 
having given him something (ix., 207):— 

“It any one of the brethren has a competence from his own occupation, 
and wants not the property (of his brother ), he may debar himself from his 
own share, some trifle being given him as a consideration (to prevent future 


strife)." (J.)* 

Yajnavalkya says (iilie):— 

He who is able (to support himself) and wishes for nothing (of the father’s 
property), may be separated by giving him something.” . 

Apastamba says (ii., 6, 2, 14 & 15):— 

“Therefore all who are virtuous inherit. But him, who expends money 
unrighteously, he should disinherit, though he be the eldest son-” (Biihler). 

Gautama s'ays (xxviii., 39):— 

“According to the opinion of some (lawyers) the son of a woman of-equal 
caste even does not inherit if he be living unrighteously.” (Biihler). 

The partition of such is to be made having given them some¬ 
thing (such as) betel’etc. which forms part (of the property)-! 
e , d d h ,. Next; Mann declares those who are un¬ 

worthy of heritage (ix., 214):—■ 

“All (those) brothers, (who are) addicted to (any) vice, lose their title to 
the inheritance” (J.) ! 

Qaiikha and Likhita (say):— 

“Of one degraded, the inheritance, (funeral) cake and water cease.”§ 

Brhaspati (says):— 

“Though born of (a wife of) the same caste, one (who) has no (good) 
quality (is) not worthy of the paternal property. That (property) is said 
to belong to the Crotriyas, who offer the cake for him (i.e. for the de¬ 
ceased father). A son saves his father from the highest and lowest debts; 
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henoe there is no profit by heirs if perverse. What is the good of a cow 
which neither gives milk nor is (ever) pregnant? What is the good.of a son 
(being) born who is neither learned nor righteous? But a son who is desti¬ 
tute of learning, bravery and wealth, (who) is void of devotion and discretion, 
(who) does not follow good custom, (such a son) is said to be no better (lit. 
equal to) urine and ordure.”* 

To such reprobates nothing whatever is to be given. How¬ 
ever.Manu says that they are to be maintained (ix., 201-3):— 

“Eunuchs and outcasts, persons born blind or deaf, madmen, idiots, the 
dumb and such as have not the use of a limb, are excluded from a share of 
the heritage.” f 

“But it is just, that the heir who knows his duty, should give all of them 
food and. raiment ( for life) without stint, according to the best of his power. 
He who gives them nothing sinks assuredly to a region of punishment.” f 

“If the eunuch.and the rest should at aDy time desire to marry, ( and if 
the wife of the eimuch should raise up a son to him by a man legally ap¬ 
pointed), that son and the issue of such (as have children) shall be capable 
of inheriting.” (J.) 

Yajnavalkya says (ii., 140):— 

“A eunuch, (or) one degraded (and his) offspring, one lame, a lunatic, 
(or one who is) an idiot, one blind, one afflicted with incurable disease and 
similar persons, are to be maintained though they do not get portions.” § 

“Their Aurasa or Xetraja sons, if blameless, get shares, and their 
daughters are to be maintained, until they are married.” 

“And their childless women (who) behave well are to be supported; (if) 
adulterous, they are to be expelled; so also, (if) obstinate.” 

C. . “Degraded”—the murderer of a Brahman etc. “His 
offspring’’—-the son of a murderer of a Brahman. “A lu¬ 
natic”—one troubled by madness; marked by attacks con¬ 
sequent on disorders of the aerial, bilious and phlegmatic 


t The wotd in 
tBetter: “But 1 


§.The MSS. hen 




14 — 


humours, or on a mixture of them. “An idiot”—one whose 
power of perception is disturbed, who is not able to distin¬ 
guish between good and bad. They do not get shares if 
afflicted before partition, but (this does) not (apply) to one 
(already) separated. The “Aurasa and Xetraja sons” of 
these (i.e.) “the eunuchs etc.” if free from the defects which 
prevent (them from) taking shares, do (however) get shares. 
The Xetraja son is (that) of the eunuch. The others also 
have Aurasa sons. In consequence of the Aurasa and 
Xetraja sons both getting shares there is neglect of the 
other sons. The “daughters” of the eunuch etc. are to be 
“maintained” (i. e.) they are to be supported till they are 
married. “The childless women” of those (namely) the eunuch 
etc. if they (the women) “behave well” are to be maintained; 
otherwise, “if adulterous, they are to be expelled”. 

Devala (says):—• 

“Though the father be dead (sons who are) eunuchs, lepers, insane, 
idiots or blind, one degraded, the offspring of a degraded (son), one who 
bears a sigD, (these) do not get shares.” 

“To them, except to the degraded, food and clothes is (to be) given. Their 
sons (if) free from defects should take (their) father’s share of the heritage.” 

C. The offspring of a degraded person, by reason of his 
having a defect because of the degradation, has nothing to do 
with the heritage. 

Vacishtha (says):— 

“But (brothers) who have entered a different order (i.e. have become 
Vanaprasthas or Yatis) as well as (those who) are eunuchs, madmen, 
or out-casts, receive no share. Eunuchs and madmen are entitled to 
maintenance,” (Biihler.) 

Gautama (says xxviii., 42, 3):— 

“An idiot and an eunuch (should be supported)—42. The (male) issue 
of an idiot receives the share of his father.” (Biihler.) 
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Cm® of sons bom • Now in the case of divided and undivid- 
after partition. ed persons Manu (ix., 216) lias declared the 

succession by one who is undivided to the wealth. 

“A son born after a division (in the lifetime of his father), shall (alone) 
inherit the patrimony, or shall have a share of it with (the divided brethren, 
if) they return and unite themselves with him.” (J.) 

Brhaspati (says):— 


“If there are uterine brothers horn of fellow wives (a 


rated by (their) father, their younger brothers succeed to the father's property _ 
Having given (separate) purificatory ablutions (after his death) they are 
mutually incompetent (to inherit).” 

Yajnavalkya (ii., 112) says that for one bom after partitior 
(a provision of) a share is to be made from (the divided bro¬ 
thers’) own shares if there be no property of the father. 

“After the partition, if a sou be horn of a woman of the same caste (a; 
the father) he gets a share; or let his share be from the Visible propert; 
gain and loss.” 

Vishnu (says xvii., 3):— 

“(Sons) who have separated from their father should give a share ti 
(a brother) bom after partition. (Biihler.)” 


Next; Yajnavalkya mentions partition be¬ 
tween a grandson and son (ii., 121):— 


“Land acquired by the paternal grand] 
wealth; in that the property of both the fatl 
Brhaspati (says):— 

“A debt, a field, a house, a bond belong 


C. Because the paternal grandfather’s proper 
equally to both father and son. 

Yajnavalkya has declared that the partition is thus, 
sons of one man having begotten sons even or 
number either (still) are alive or are dead (ii., 122) 
“Of (heirs) by several fathers, the arrangomont of the heritu 
ing to fathers.” 
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C. That is sons’ sons get shares through their fathers. 

Brhaspati (says):— 

“What has been gained by all together, in that all have equal shares. 
Their eons (whether) equal or unequal (in -number) are declared (to be) takers 
of their father’s shares.” 

C. What has been gained “by all together” (i. e.) not 
divided, by agriculture etc. that even though gained by 
one (such member of the family) is common to all. Their 
sons (whether) equal or unequal (in number) certainly take 
(their) father’s shares. 

Katyayana also mentions a peculiarity in regard to this:— 

“If a younger brother die undivided, one should make his son a sharer 
(if) he had received no inheritance from his paternal grandfather. 

“He should receive his father’s share from his paternal uncle, or from 
his (the uncle’s) son; let that bb the share of all the brothers according to law.” 

“Let his (i. e. the grandson’s) son take that (i. e. in default of his father).” 
Beyond let there be a cessation.”* 

C. An undivided brother being dead, one should make 
bis son who has not received subsistence from his father, a 
sharer in the wealth. His share in the wealth (is) his own 
father’s share. (If) the paternal grandfather be dead, (he gets 
it) from the paternal uncle by partition. If the paternal uncle 
be dead, he gets his share by.partition from his son; but on 
partition, from (his) paternal uncle’s son the share (for him) 
should be that which would -be for the brothers according 
to law. This is said:— 

“Brother’s sons whether equal or unequal in number take their father’s 
shares.” 

If one of the former (i. e. brothers) dies, his son the fourth 
(in succession from the paternal grandfather) certainly takes 
(a share). There is a cessation commencing with the fifth as 
there is a want of Sapindaship (on his part). 
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Devala however says that there is a cessation with the 
fourth:— ' 

“The rule (is) that a partition again between undivided and divided (but re¬ 
united) members of a family living together (extends) to the fourth (in descent). 

“So far members of a family would,be Sapindas; beyond, the funeral 
cake is said to cease. (The learned) will that the partition of heritage and 
the funeral cakes correspond. This rule has been proclaimed for brothers 
of the same caste. If there be only a single (one) of the same caste the 
heritage is not divided.” 

C. There is again partition as far as the fourth of mem¬ 
bers of a family who though (once) divided have reunited. 
Beyond that there is no partition of heritage, for the reason 
that they are not Sapindas. If there he Sapindaship, 
there is a partition of heritage; therefore as the£fth is not a 
S a p i n d a there is not a partition. 

The rule for brothers horn (of wives) of the same caste 
has thus been explained, but not (the rule) for those born 
of women of different castes (to the father). 

Katyayana also in stating that for brothers born of women 
of the same caste there is not in equality of shares, because 
they are of one caste, has pronounced a cessation of partition 
beyond the fourth:— 

“Having discharged obligations, let him divide the rest. But so that 
property is to be taken in order by his sons as far as the fourth (in descent).” 

G. By the word “obligation” a debt is meant. 

It is to be observed that if the father, grandfather and 
great grandfather be dead, there is Sapindaship as far as 
the fourth male (in descent) previously spoken of. Because 
of the Sapindaship of the three former, if they he alive, 
Sapindaship is limited to seven men (in descent). With 
that opinion B r haspati says:— 

“He who is tho third, fifth or even seventh of his descendants, when he 
returns, tho land is to be given him by the Gotrnjas.”*' 
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In that case Karada has declared that there is partition of 
shares (lit. heritage) out of what is left (after discharge) of 
debts and (performance of) ceremonies (xiii., 32):— 

“What remains of the paternal inheritance over and above the father’s 
obligations, and after payment of his debts, may be divided by tho brethren; 
so that their father continue not a debtor.”* (C.) 

C. By the word “father’s obligations” the funeral rite 
of the father etc. is intended. 

So Eatyayana (says):— 

“The debt incurred (lit. made) by the brother, uncle or mother on account 
of the family, all that is surely to be paid at the time of partition by the 
persons (who get) the property.” 

Now in regard to the succession to the 

Division of the residue. 

property after (discharge of) debts and (per¬ 
formance of rites, Prajapati (says):— 

, “Let the visible (property), the house, land and cattle (lit. quadrupeds) 
be divided; in case of suspicion of concealed wealth, in that case the ordeal 
has been declared.” . 

In this case a distinction (arises) from another smrti. 

“On partition of a house (the share) of the eldest is at the southern part 
(of the house); and of the next the share is after him (i. e. the eldest brother), 
and so on of the rest.” 

Eatyayana (says):— 

“On partition of land, groves, houses, etc. taking place, let the southern 
part be the share of the eldest, or the western. 

Case of sons by wives Next; Mami (ix., 152—3) mentions the 
of different castes. partition of sons born of marriages (by 
women of different castes) in (the regular order of) succession: 

“152 or, (if no deduction be made ,) let some person learned in the law 
divide the whole (collected) estate into ten parts, and make a legal distribu¬ 
tion by this (following) rule: 

“153. Let the son of the Brahman! take four parts; the son of the 

•The MSS. read —rn! na syad yathj pitj. Dr. Biihler reads rn! syad 
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Xatriya three; let the son of the Vaigya have two parts; let the son of 
the (yudra take a single part, (if he be virtuous)." (J.) 

Brhaspati (says):— 

“Let Brahmans, Xatriyas, Vaigyas and Cudras begotten in order by a 
Brahman, be (heirs) by four, three, two and one share in succession. 
(Let) those begotten by a Xatriya (have) three, two and one (share); 
(let) those begotten by a Vaigya have two and one share.” 

C. Let the Brahman woman’s son born in the direct 
order (by marriage with a Brahman man get) four shares; 
the Xatriya woman’s son,, three shares, the Vaitjya wo¬ 
man’s son born in the direct order (i. e. by marriage with a 
Brahman man), two shares; but the son of a Qudra woman, 
a.single share. So the son of a Xatriya by a Xatriya 
woman (gets) three shares; the son of a Xatriya by a Vaigya 
woman, two shares;'the sou of a Xatriya by a Qudra wo¬ 
man (gets) one share. So (again) the son of a Vaicjya by 
a Vaigya woman (gets) two shares; a Vaiqya’s son by a 
Qudra woman (gets) one share. 

Mann (ix., 157) mentions a difference in regard to this:— 

“For Cudra is ordained a wife of his own caste, (and) no other. All pro¬ 
duced by .her, shall have equal shares, though she leaves a hundred sons,” (J.) 

Vishnu (says) in regard to -wives in every case:— 

“Mothers take shares according to the share of the sons.”* 

“In every case an only son of a father, born in the direct order takes all 
the paternal wealth.”—said Devala. 

C. But let an only son (born) in the direct order get the 
entire wealth of his father. 

This refers to (all) except the son born of a Qudra 
woman. But Vishnu states that an only son born of a Qildra 
woman by a Brahman gets a half:—- 

“An only (ludra son of twico born (men) is taker of a half. (That) which 
is the course of a childless man’s (wealth), that also is (the course) of the 
half share.”f 


fdo, D. clxxii. 
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C. Tlic meaning is that that half goes to the nearest 
Sapindas. 

Devala mentions a difference:— 

“But let a NiehSda (who is the) only son of a Brahman get two 
shares; let the Sap in da or Sakulya who performs the funeral rite 
(S vadhadatr) take the two (remaining)."* 

C. In this case by the word “Nishada” one born of a 
Chidra woman is meant. It is to be understood that the 
taking of a half or of a third (share refers) to a very obedient 
Qudra (son). 

Manu mentions a difference (ix., 151—5):— 

“But whether (the Brahman) have sons, or have no sons, (by wives of the 
three first classes'), no more than a tenth part must be given to the son of a 

C! fl d r a.” f - . 

“The son of a Brahman, a Xatriya, or a Yaijya by a woman of 
the servile class, shall inherit no part of the estate ( unless he be virtuous, non- 
jomtly with other sons unless his mother was lawfully married). Whatever 
his father may give him, let that he his.” (J.) 

Brhaspati (says):— 

“Let an obedient (son) of a man who has no (other) children, (if he be) 
possessed of good qualities (though he be) born of a Cfidra woman, get 
subsistence; let the Sapindas get the rest.” J 

C. It must be held that such sayings as “The 0ud ra 
woman’s son does not get a share in the heritage” etc, which 
forbid (succession) to property, refer to a disobedient (son by 
a Qudra woman). 

Gautama (xxviii., 43) says that a father should give mainten¬ 
ance to sons born even in the inverted (order of castes), such 
as Sutas etc. who live with him, and are obedient. 


fLit. “One should 


‘woman) more than a tei 
$D. clxviii. 


v, give to the son of a £udra (i. e. fudra 
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“(The sons begotten) on women of higher classes (by low class men) 
are to be treated as sons begotten (by a Brahman) on a Cudra wife.” (Biihler.) 
Land, BrahmadSya 

etc. go to Brahman Brhaspati mentions a difference: — 

aon only. 

“Land got by acceptance is not to be given to a son ofaXatriya 
woman etc.; if the father give it him, when (the father) is dead, let the 
Brahman woman’s son take it.”* 

C. (When) the father “is dead” let the Brahman son 
alone “take it”. • 

So Vrddha Manu mentions a difference in the case of brah- 
madaya (i. e. what has been gained by a Brahman in virtue 
of priestly functions etc.):— 

“Let the Brahman woman’s sons take land descended as brahma- 
day a, (but let) all twice born (sons take) the house and land.l’f 

C. There is (here) cessation (of heritage) to the son of the 
Qtidra woman, because the twice horn (sons) get (the pro¬ 
perty). - 

Brhaspati (says):— 

“A son born of a (ludra woman by a twice born man deserves not.a 
share of the land; the law is established that a twice born (son) should get 

it all”*. 

- Case of a son by a Next; Manu mentions a difference in regard 
dasT - ' to (a son) born of a dasi§ (ix., 179):— 

“But a son, begotten by a man of the servile class on (his) female slave, 
or on the female slave of (his) male slave, may take a share of the heritage, 
if pcrmilted (by the other sons): thus is the law established.” (J.) 

So also YSjhavalkya (ii., .133. 4):— 

“(A son), though begotten on a diisl by a Oudra, may take a share 
at will. When tho fathor is dead the brothers should make him a sharer 
by half (a share)”. 


tn. clx. 


tD. ebm 
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C. In every case it must be understood that the succes¬ 
sion of a d it si’s son to the property (is) in default of ordinary 
or excellent sons, sons’ sons, daughter’s sons etc., because 
of what is said from—-“(a son) though begotten on a dilsl 
by a 0u d ra” to—“if he has no brother, he may take all, 
except there be daughter’s sons.” (ii., 134). 

12 kinds of 8 ons. Next; in order to explain the succession 
of the twelve kinds of sons Mann defines them (ix., las. 7). 

“Heirs whom a man lias begotten on Lis own wedded wife, let him know 
(to be) the first in rank (as) the son of his body.” 

“He, who was begotten, according to law, on the wife of a man deceased, 
or impotent, or disordered, after due authority given to her, is called the 
lawful son of the wife.” (J.) 

Yajnavalkya (ii., 127)—• 

“A son (who is) begotten by a childless man on another man’s wife with 
permission, he according to law inherits the property of both, and presents 
the pin da (for them).” 

C. This (son) has double sonship by:— 

“The son born from seed is of the owner of the seed; the Xetraja is 
said (to be the property) of the owner of the field.” ’ 

0. And so, on partition, as his double sonship is recog¬ 
nized, lie is a dvyamushyayana; (but) as be gets his pro¬ 
per share from his natural father, it must be understood that 
he is superior to a Xetraja (son). 

In regard to this Brhaspati (says): 

“Having sacrificed to Agni and Prajapati it is done as has been 
said by Gautama, others however say that a childless man’s daughter 
is be considered (as his son).”* 

(It is said) in another smrti:— 


*01. D. ii., p. 355 (Text not numbered). “Gautama has said, (that a daughter ia 
appointed) after making' an oblation to lire, and performing the saorifioe called pra¬ 
japati (or prajapatya); but others hold, that a .(girl who •was) supposed (to be a son 
’whilst in her mother's womb), is an appointed daughter.” 
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“Some say that an-appointed daughter (is so) only by (special) agree¬ 
ment.” 

Vasishtha (says xvii., 1. 12):— 

“X shall give thee (to the husband) a brhtherlcss damsel, decked with 
ornaments; the son whom she may bear, be he my son.”* (Biihler). 

Mann (ix., 127. 8):— 

“He, who has no son, may appoint his daughter in this manner to raise 
up a son for him, saying, “the male child, who shall be born from her in 
wedlock, shall be mine for the purpose of performing my obsequies. 

In this manner D a x a himself, lord of created beings, anciently appointed 
all his fifty daughters to raise up sons for him for the sake of multiplying his 
race.” (J.) 

In this case then there are two sons: the (appointed) daughter 
is (in the place of) a son, (which is) one (kind); anti the appoint¬ 
ed daughter’s son is the other. 

Maim (ix., 168):— 

“He whom his father, or mother {with her husband's assent), gives to 
another as his son, provided that the donee has no issue, if the boy be of the 
same class and affectionately disposed, is considered as a son given, (the gift 
being confirmed) by ( pouring) water.’’ (J). 

Ditto. (141). Of the man, to whom a son had been given, ( according 
to a subsequent law), adorned with every virtue, that son shall take (a fifth 
or sixth part) of the heritage, though brought from a different family.” (J.) 

Ditto. 142. “A given son must never claim the family and estate of his 
natural father: the funeral cake follows the family and estate; but of him 
who has given away his.son, the funeral oblation is extinct.” (J.) 

Ditto. 174. “He is called a son bought, whom aman, for the sake of hav¬ 
ing a son (to perform his obsequies), purchases from his father and mother, 
rjhether the boy be equal or unequal (to himself in good qualities, for in class 
all adopted sons must be equal)." (J.)’ 

Ditto. 177. “He, who has lost his parents, or been abandoned (by them) 
without just causes, and offers himself to a man (as his son), is called a 
son.” (J.) 
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C. “Offers himself” means gives himself. 

Ditto. 1G9. “He is considered as a son (madeor adopted), whom a man 
takes as his own son, the hoy being equal in class endued with filial virtue, 
acquainted with (the) merit (of performing obsequies to his adaptor ), and 
with (the) sin (of omitting them)" (J.) 

Ditto. 170. “In whose mansion soever a male child shall be brought 
forth (by a married woman, whose husband has long been absent), if the real 
father cannot be discovered, (but if it be probable that he was qf an equal class) 
that child belongs to the lord of the unfaithful wife and is called a son of con¬ 
cealed birth in his mansion.” (J.) 

Ditto. 171. “A boy, whom a man receives as his own son, after he has 
been deserted (without just cause) by his parents, or by either of them, (if 
one be dead), is called a son rejected.” (J.) 

Ditto. 172. “A son whom the daughter of any man privately brings forth 
in the house of her father, if she (afterwards) marry her lover, is described 
as a son begotten on an unmarried girl.” (J.) 

Tajitavalkya (ii., 129):— 

“A Kanina born of an unmarried (maiden) is reckoned as a son of 
his maternal grandfather.” 

Narada (xiii., 18):— 

“Let the damsel’s son, born through his mother’s folly (born of his mother 
by a secret person), whose father is unknown, present funeral oblations to 
the father of his mother, and inherit his property.”* (Buhler). 

G. If there be a person to marry her, the damsel’s son 
belongs to the husband; if there be not, or if (the father) be 
unknown, he is (his) maternal grandfather’s son. 

Vasishtha (xvii., 14):— 

“If an unmarried daughter bear' a son (begotten) by a man of equal caste, 
the maternal grandfather has a son through him; he shall offer their funerffl 
cake and take the wealth (of the grandfather).” (Biihler). 

Maim (ix., 173):— 

“If a pregnant young woman marry, whether her pregnancy be known 

‘The MSS. read — gudharaatrjaft — born of (his) mother by a secret (person). 
Dr. Buhler has corrected the tent as abore on the authority of the V. M. the MSS. also 
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or unknown, the male child in her womb belongs to the bridegroom, and is 
called a son received with his bride.” (J.) 

(Do. 175.) “He, whom a woman, either forsaken by her lord, or a 
widow, conceived by a second husband, whom she took by her own desire, 
(though against law), is called the son of a woman twice married.” (J.) 

. (Do. 178.) “A son, begotten through lust on a Cudra by a man of 
the priestly class, is even as a corpse, though alive, and is thence called (in 
law) a living corpse.” (J.) 

C. “Though alive”—is certainly a living corpse. 

. (Do. 180.) “These eleven sons (the son of the wife, and the rest as 
enumerated) are allowed by wise legislators to be substitutes (in order) for 
the sons of the body, for the sake of preventing a failure of obsequies.’’ (J.) 

(Do. 158.) “Of the twelve sons of men, whom lanu sprung from the 
Self-existent has named, six are kinsmen and heirs; six, tspi heirs, (except 
to their own fathers), but kinsmen.” (J.) 

Baudhayana has said (ii., 2. 23, 24) that the first six share 
the heritage, (but) the last six belong to the family. As in 
this matter in all the smytis the order of the sons is recited , 
differently, one should neglect the order and make a parti¬ 
tion among the six, according to circumstances. Hence it 
is saidr—■ 

“In default of a better a worse (one) gets a share ” 

C. He who is best by birth is “a better.” 

“An Aurasa, a daughter’s son, a Xetraja, a Datta (or)Kritrima, 
a gudhaja, and an apaviddha (the learned) say got shares. They say 
also that a Kinlna, a Sahodhaja, a Krita, also a Paunarbliava, a 
Svayamdatta and a Xishada belong to the family.” (Baudh. ii.,2. 23.) 

Some (authorities) state that the Aurasa and Xetraja 
are the most excellent. 

“Tho Aurasa and Xetraja sons both share their father’s wealth. The 
ten others in order get a share of tho family wealth.” 

C. By “a share of the (family) wealth” subsistence 
only is intended. 

Mann (ix., 164) has declared the rule for the share of a 
Xetraja. 
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“The Aurasa dividing his father’s heritage, should glee a sixth part 
of the paternal wealth (ns) the Xetraja’s share, or a fifth." 

In regard to this Bfhaapati (says):— 

“A single Aurasa is declared owner of (his) father’s wealth.” 

“A daughter’s son is said to be equal to him; the rest, it is recollected 
(i. e. said by some person on authority of the Veda) should be supported.” 

In regard to this (says) Mann fix., 134 and 160):— 

“But, a daughter having been appointed to produce a son for her father, 
and a son, (begotten by himself), being afterwards born, the division of the 
heritage must in that case be equal; since there is no right of primogeniture 
for a woman.” 

“The son of a young woman (unmarried), the son of a pregnant bride, a 
son bought, a son by a twice-married woman, a son self-given, and a son by 
a Cudra, are the six kinsmen, but not heirs {to collaterals)." (J.) 

By these sayings, six inherit from their relatives (bandhu); 
the others get food and clothing. 

Vasishtha mentions a difference in regard to this:— 

a If after he lias been received, an Aurasa be born, let him have a 
fourth part.”* 

C. A reception of a Datta (son) having taken place, on 
the birth (after that event) of an Aurasa, let the Datta get 
a fourth part from the Aurasa. This refers to much property. 

Xatyayana (says):— 

“After an Aurasa son has been born, sons of the same caste take a 
third part; but those not of the same caste get food and clothing.”f 

So also Baudhayanai— 

“All those sons are recollected to be heirs of a man who has no Aurasa 
(son); if however an Aurasa be ’bom, primogeniture does not rest with 
them. Their 6ons of the same caste get a third part; let those who are de¬ 
prived (bina) live on him (the Aurasa), being furnished with food and 
clothing.” J 

$Not ia tho printed text. This seams to be taken from a verse recension as yet 
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Why enlarge (on this topic)? Some (say) that this (text):— 

“The Aurasa son alone is lord of (his) father’s wealth; he should 
however give them maintenance for blamelessness’ sake”— 

is only in praise of an Auras a (son). 

Brhaspati (says):— 

“(Of) the twelve sons who were mentioned in succession by Mann, 
of these the Aurasa and likewise the Putrika continue the family. As, 
if there be no bufter, oil is admitted by the wise (as) a substitute (at sacri¬ 
fices); so arc the eleven sons (admitted as substitutes) if there be no Aurasa 
or Putrika.”'- 

In this case Manu has mentioned an extension of the ap¬ 
plication of (the term) son (ix., 182):— 

“If, among several brothers of the whole blood, one have a son born, 
Manu pronounces them all fathers of a male child by me.jns of that son ; 
(so that , if such nephew would he the heir, the uncles have no power to adopt 
sons).” (J.)f 

Harita (says):— 

“If, of many brothers begotten by one (father), one have a son, there is 
no doubt that they all' have sons in him (lit. by that son). If, of many wives 
of one man, one have a son all obtain by that son the position of (wives) 
with sons.” 

Manu has thus directed (that such a child is a) substitute 
(for a son); but (that he) is not a substitute is held by Harita, 
by reason of (his) words:— 

“All obtain by that son the position of (wives) with, sons.” 

Brhaspati (says):— 

“If (there be) many uterine brothers begotten by one man, if a son is 
born to one (of them), they all are recollected to have sons. Of many wives 
of one man that rule is recollected; if one of them has a son he presents the 
pin da for all of them.” 

The learned hold that the meaning of the sayings which 
indicate an extension of application of (the term) son is, that, 
funeral ceremonies are to be performed by them. 

»I hare c7r"reWed“this texTaiTtTconrsdirvTriTon^Tthl’s' treatise on Crifd- 
dhx. The MSS. have “thirteen sons not mentioned by Manu.” 

tone MS. hero odds the next text by n a r T t a. 
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Next (is to be considered) the fee for 
(performing) ceremonies.* 


ie (brother) btjjrns (the corpse), 
rt, a fifth, or even all (the pro- 
e the tenth part of a wealthy 


“If any other than the son, pupil or brother barn (the corpse) he may 
for this (act) take (hie) fee, a thousand, a hundred or fifty cows.” 

Vrddha-Vasftstha (says):— 

“He may burn (the corpse of) a Sapinda, or (of) one who is not a 
Sapinda, or .(of) the priest of wealthy men." 
impartibie property. Vrddha-Manu mentions what is impartible:— 

f “What is a man's wealth (gained) by learning, let that be his; a friendly 
gift, marriage presents (are his own exclusive property); also what belongs 
to a m ad h up ark a.”f 

In regard to this Yajfiavalkya (says) (ii., 119):— 

“Ho who gets back property inherited in due course (but which) has been 
taken away, should not give that to heirs; also what be has gained by learning.'’ 

Cahkha even (directs) that in regard 1 to immovable (property). 

“He who if alone recovers in order land formerly lost, having given him 
a fourth the others get their share 

Katyayana (says):— 

“What has been obtained by bravery and by learning, also what is called 
Strldhana, all that on partition is not partible; (it is) of the owner. 
On no account is (anything) to be given by a learned man to unlearned 
(members.of bis family); but that wealth is to be given by a learned man to 
(those who) have equal or greater learning.’’§ 


be presented 
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. Naiada (says) (xiii., n):— 

“A learned man needs not give a share of Ins own acquired wealth with¬ 
out his assent, to a learned coheir: provided it were not gained by him, 
using the paternal estate.”* (C.) 

(Do. e):— 

“Both what is gained by valour, and the wealth of a wife, and what ia 
acquired by science, these are three sorts of property exempt from partition; 
and any favour conferred by the father.” (C.)f 

(Do. 7):— 

“And if the mother has given through affection (a portion of) her (sepa¬ 
rate) property to one (of her sons), to that also this (the above rule) refers; 
for the mother is like the father (able to bestow gifts).” (Biihlor.)^: 

Yajhavalkya (ii., 118):— 

“What else is self-acquired (by an heir) without prejudice to the father’s 
wealth, a friendly gift, and a'marriage gift, that does not belong to the heirs.” 

(Do. 123, 4):— 

^Property which has been given by the father and mother to any one 
(child) let that be his.” 

Brhaspati (says):— 

“What has been given by the grandfather and father, and by the mother, 
is not to be taken from him; so also wealth (gained by) heroism and a wife’s 
wealth.” 

Manu (ix., 208) and Vishnug:— 

“What a brother has acquired by labour or skill, without using the patri¬ 
mony, he shall not give up without his assent; for it was gained by his own 
exertion.” (J.) 

Katyayana:-— 

“(If) learning has been acquired by the expenditure of (wealth) enjoyed 
by a stranger, (or) from anywhere else (i. o. not at home); that (which is) 
gained legally by this learning, is called “wealth acquired by learning.” 


♦In the last half of the $loka, my MSS. read pitvdravynm. This reading 
i cot affect the senar. 
fTho MSS. here read —avibhajyani. 
iJlTho MSS. here read — mala *pl ’elite tatha pita. 

§Xo such text appears in the published text of Vishnu. 
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“What has been gained by knowledge on a wager with a stake, one 
should know that to bo ‘wealth (acquired) by learning’; it is not divided on 
partition.” 

“(And) what has been obtained from a pupil, from (officiating in) the 
office of a rtvij (i.c. a priest at a sacrifice), for (answering) a qnestion, 
for settling a difficult question, for display of knowledge, for a disputation, 
and for excellence in reciting (the Vedas etc.), (the learned) have pronounced 
that (to be) ‘wealth acquired by learning,’ it is not divided on partition.” 

This rule also (applies) to constructive arts* and what is 
(gained) above the cost price.f 

“And also a p an a £ given for learning, and what is got from a sacri- 
ficer, or from a pupil; (the learned; have pronounced thie ‘wealth acquired 
by learning’. What (is acquired) otherwise than by this, is common.” 

“One shortly know that (wealth) which is brought by a wife is ‘marriage 
wealth’ (vai vab i k a). All such wealth is to be recognised as a means to duty.” 

Manu (ix., 219) and Vishnu§ (say):—- 

“Apparel, carriages, or riding horses, and ornaments, (of ordinary vqfue, 
which any of the heirs had used by consent before partition), dressed rice, 
water (in a well or cistern), female slaves, family priests, or spiritual coun¬ 
sellors, and pasture ground for cattle, tho wise have declared indivisible, 
(and still to be used as before).’’ (J.) 

Harada (says) (xiii., 10):— 

“He who maintains the family of a brother studying science, shall take, 
be he ever so iguoraDt, a share of the wealth gained by science.” (C.)^j[ 

Manu (ix., 204-5):— 

“After the death of the father, if the eldest brother acquire (wealth by 
his own efforts before partition), a share of that ( acquisition ) shall go to the 
younger brothers, if they have made a due progress in learning; and if all 
of them, being unlearned, acquire property ( before partition) by their own 

tThis seems to mean the gain, through the application of skilled labour, over and 
above the cost price of the raw materials. 

small copper coin = in value 80 Couries. Hence our fanam, and tho Tamil word 

§This £loka ie not in the published text. 

% The MSS. support Dr. Biihlcr’s emendation of this gioka. 
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labour, there shall be an’ equal division of that property ( without regard to 
the first-born); for it was not the wealth of their father: this rule is clearly 
settled.” (J.) 

Vasishtha:— 

“And if any of them have self-acquired property let him take two shares.”* 

. Vyasa (says):— 

“The wealth (a brother) acquires by heroism etc. having used a chariot 
or weapon which is common property, in it (his brothers have shares). To 
him (the acquirer) a double portion is to be given; the rest share equally.” 

Next Katyayana mentions partible (wealth):— 

“The grand-father’s and father's (wealth) also and what else is sejf-ac- 
quired, on partition between the heirs, all that is divided.” 

“Having given property for return gift, the rest should he divided. That 
is to be taken (i. e. shaved) as far as the fourth in order,* also, by their 
(the heirs’) sons.”f 

Brhaspati,'— 

“Household furniture, beasts of burden, cows, ornaments (and) slaves 
when found (visible) are divided; in (the case of) concealed (property) the 
ordeal is prescribed.” | 

Katyayana:— 

“Brhaspati says that the (self-acquired) wealth of brothers educated 
in the family or by the father, and what they (i. e. such brothers) gain by 
heroism is to be divided.” § 

Therefore partition is to be made by sons and sons’ sons. 
Brbaspati makes a distinction in regard to this:— 

. “One should set aside sedulously from the given 
Performance of ob- ^ e existing) property, a half or the half of that, for 
the monthly, ShantnnBika (half-yearly) or for the 

yearly praddha.” 

Vishqn (xv., 40):— 

“And he who takes the wealth is recollected (to be) “the presontor of 
the funeral oblation.” || 


•Not In the published tent. +D. ccdviii — in. 

iD. ccclxxiv, where it Is attributed to Katyayana. C. has “household utensils.” 
■g D. cccxlix. II Slightly altered from Dr. liuliler's text. The MSS. read 

pindadaA for pipdadayl and insert SnntaA. 
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C. Whoever (as heir) gets a man’s property, he should 
perform the Qriiddka for him (from whom he inherits). 
That is to say, after getting (it), he should present (the funeral 
cakes) for three persons. 

“Having taken the movable, the immovable (property) the gold, silver, 
grain, liquids, (and) clothes, one should cause to be performed the monthly, 
Sbanmasika (half yearly) and yearly Craddhas.”f 

C. One should present at the Qriiddha, the grain, seats, 
clothes, umbrellas, shoes and rings even. The rest of the 
property is to be divided. 

(ii. Order of Succession in default of Sons.) 

i w f ^ The wife is declared to inherit on de¬ 

fault of sons. In regard to this Vishnu 
(xvii., 4.%.) (says):— 

4.) “The wealth of man who dies without male issue goes to his wife.”f 
- 5.) “On failure of her to his daughters.” 

6. ) “On failure of her, to his father.” 

7. ) “On failure of him, to his mother.” 

8. ) “On failure of her, to his brother.” 

9. ) “On failure of him, to his brother’s son.” 

10. ) “On failure of him, to the (relations called) Bandhu-” 

11. ) “On failure of them, to the (relations called) Sakulya.’’§ 

12. ) “On failure of them, to a fellow-student." 

13. ) On failure of him, it goes to the king, with the exception of a Brah¬ 

man’s property.” || 

14. ) “Let those who are Brahmans take a Brahman’s property.”^ 


tD. cccxcix attributed to Brhaspati. 

Tlbe MSS. road anapatyaeya pramitasya dhanam for aputradhauam 
of the printed text. * 

§The MSS. invert the Sutras 11, 10. 

It The MSS. have brahmanadhanavarjara. 

®KThe MSS. hero read—-brahmanadhanam brahmapa ye f vagrhiniyu/*; 
the printed text — brahmanartho brahmananam; both being to the same effect. 
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In regard to this Brhaspati (says):— 

“Of a man deceased without (leaving) sons (his) wife is to be recognised 
as heir, or (his) mother, or brother by his permission.’’ 

Vjddha Mann (says):— 

“A wife (widow) who has no sons, keeping the bed of her husband un¬ 
violated (and) firm in duty, should indeed offer the funeral cake and take the 
whole share.”* 

Prajapati:- 

“In tradition (i.e. the Vedas), in the smrti-doctrine, and by (lit. in) 
popular usage, the wife is declared by the wise to be half the body (of her 
husband) equally (sharing) in the fruit of good and had acts.” 

“Of him whose wife is not deceased, half his body survives; how should 
another take the property, while half (his) body lives?”f 

Brhaspati:— « 

“The widow (wife) is recollected (as) succeeding to her husband’s wealth; 
in her default, the daughters; in their default the brother’s sons, the Saku- 
lyas and also Bandhavas.” 

Katyayana:— 

“Now of a childless man the widow (wife) horn in the (same) caste, or the 
daughters; in their default the father, mother, brother and sons are proclaim¬ 
ed (heirs).” 

Pitamaha: — 


“Though there be kulyas and uterine brothers of the father, the widow 
(lit. wife) succeeds to the property of (a man) deceased without offspring.” 

Brhaspati: — 

“Let the (wife) deceased before (her husband) take (i. e. be burned with) 
the (sacred) fire; let her who survives (her husband) take the wealth.”f 

“Should her Sapindas or Bandhavas and her enemies injure the 
property, let the king punish them with the punishment (decreed) for a thief.”§ 


Bombay lithographed Yyav. M. (f. 39) and a! 



ih. 

r opponents, in- 
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In regard to this Yajnavalkya (ii., 135—6) says:— 

“The wife, tho daughters also, both parents, the brothers, their sons, 
gotrajas, a landliu, a pupil and a fellow-pupil.” 

“In default of a former, the next in succession gets the property of one 
deceased without offspring. This (is) the rule for all castes.” 

C. The woman who has been married, who is subdued 
(and) is endowed with (the merit of) sacrifices should take the 
whole wealth of a childless man who has been separated, 
(but) has not been reunited. If there be many (women) of 
the same and different castes (to the husband) having divid¬ 
ed (the property), they take according to shares. 

Vyasa has mentioned a distinction:— 

“Heritage also to tho amount of two thousand (panas) is to be given 
to a woman (wife) out of the wealth; and what wealth has been given (her) 
husband, let her have that as she likes.” 

C. If (property) has not been given (her), two thousand 
panas are to be taken by the wife, not move. In default of 
the wife the unmarried daughter may get (it);—(thus says) 
Eatyayana:— 

“A wife, if she be not adulterous, takes the property of (her) husband; 
but in (her) default, a daughter if she be then unmarried.” 

Devala: — 

“And paternal property is to be given to maidens, (viz, enough) wealth 
for marriage ceremonies. A legally begotten daughter may, like a son, take 
the property of a (father deceased) without a son”. 

(There is) Sapindaship of an unmarried (daughter) by 
Mann’s text (ix., 187. a):— 

“To the nearest Sapinda (male or female), after him (in the third 
degree) the inheritance next belongs—” (J.) 

and that the Sapinda succeeds to the wealth is inferred 
from Apastamba's text (ii., n —2):— 

“On failure of sons the nearest Sapinda (takes the inheritance).’’- 
(Biihler.) 

In default of an unmarried (daughter), it is to be taken 
by a married (daughter) though not a Sapinda. 





In regard to this Manu and Narada (say):—■ 

(Mann ix., i3o):— 

“The son of a man is even as himself, and as the son, such is the daughter 
(thus appointed): how then (if he have no son), can any inherit his property, 
hut a daughter, who is closely united with his own soul?” (J.) 

Narada (xiii., 50):— 

“On failure of the son, the daughter inherits, for she equally continues tho 
lineage, a son and a daughter both equally continue the race of their father.” 
(C. and Buhler.)* 

Brhaspati (says):— 

“The wife (i. e. widow) gets the property of (her) husband, in her de¬ 
fault, the daughter is recollected (as heir). A daughter, like a son, springs from 
each member of a man: how then should any other mortal take the father’s 


_ In default of daughters Vishnu directs 

that daughter’s sons shall succeed. 

“In. the case of a man (deceased) without son, son’s son or lineage, let 
the daughter’s sons take the property. In performing funeral rites for ances¬ 
tors, daughter’s sons are esteemed (equal to) son’s sons.”f 

C. In default of son’s sons, what is to he done by son’s 
sous is to be actively done by daughter’s sons; and so Manu 
(ix., i3o) says:— 

“The son of a man is even as himself and as the son, such is the daughter 
(thus appointed): how then (if he have no son), can any inherit his property, 
but a daughter, who is closely united with his own soul?” 

136. “By that male child, whom a daughter thus appointed, either by 
an implied intention or by a plain declaration, shall produce from a husband 
of an equal class, the maternal grandfather becomes in-law father of a son: 
let that son give the funeral cake and preserve the inheritance. 

133. “Since their father and mother, both sprang from the body of the 
same man, between a 6on’s son and the son of such a daughter, there is no 
.difference in law.”|: (.T. altered.) 

♦The MSS. read — tutyasantSnadar S aiiiit. 

t The half giokaa are here inverted. 
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139. b. “For even the son of such a daughter delivers him in the next 
(world) like the eon of his eon.” (J.) 

130. a. “Tlio son of a man is even as himself; and as the son, such is 
the dauglitor.” (J.) 

133. b. “Between a son’s son and the eon of such a daughter, there is 
no difference in law.” (J.) 

In their default both parents take the 
wealth. 

And so Manu (iv., 217. a) says:— 

“On a son (dying) childless (and having no. widow) the (father and) mo¬ 
ther shall take the estate.” (J.) 

Iii default of both parents, brothers 

Brothers. 

succeed to the property. Now of brothers, 
uterine (brothers) should first take. 

Devala (says):— 

“Therefore the uterine (brothers) Bhould divide the heritage of a (brother 
deceased) without a son.” (But Manu said as above).— 

“The mother shall take the estate.” (How then) should the uterine 
(brothers) divide (it)? 

(These) two texts do not refer to the order (of succession), 
but merely refer to the authority to succeed to the property. 
(There is) no contradiction. In default of uterine (brothers), 
their sons share the wealth. In default of both of them (i. e. 
in default of uterine brothers and of uterine brothers’ sons), 
brothers by different mothers and their sons (succeed). I 11 
default of brothers’ sons, their sons (i. e. brothers’ sons’ sons) 
succeed. After them, as there is want of Sapindaship, 
S am an 0 dak as and Gotrajas succeed to the property. 

SniuKnodakas. And so (says) Baudhayana (Pr. I. 5, 1 — 3 ):— 

“The great grand father, the grand father, the father, one’s own uterine 
brothers of the same caste, (he son of a (wife) of the same caste, a sons’ son, 
(and) his sou, and his son; and amongst these they call a son and sons’ son 
S a p i n .I a s who share in an undivided oblation. The sharers of divided 
oblations they call also Sakulyas. 
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“Though sons be living, the property (of a deceased male) descends to 
these (i. e. first the sons and next the other Sapindas).” 

Saknlyaa. “On failure of Sapindas, a Sakulya (inherits).”’ 4 

C. i. e. the above mentioned Sapindaship, if the father, 
father’s father and father’s father’s father be alive, (extends), 
even to the three former. Sapindaship extends to seven 
malesf; so also Brhan Manu (says):— 

“Sapindaship ceases with the seventh male, but the relationship of 
Samanodaka should cease with the fourteenth.’’ 

He also mentions another rule:— 


“As far as there is recollection of birth (say) some; beyond that (it is 
called) g o t r a.’’ 

In default of Samanodakas, Sago- 
Sagotras. tras succeed to the property. Bandhavas 

(succeed) in default of Sagotras. 

Bandhayana says that ’these Bandhavas 
Bandhu. are 0 f three-kinds:— 


“(1) One’s own father’s sister's sons, one's own mother’s sister’s sons, 
and one’s own maternal uncle’s sons are to be Unown (to be) one’s own 
Bandhavas. (2) A father’s father’s sister’s sons, a father’s mother’s sister’s 
sons, a father’s maternal uncle’s son are to be known (to he) a father’s 
Bandhavas. (3) A mother’s father’s sister’s sons, a mother’s mother’s 
sister’s sons, and sons of a mother’s maternal uncle are to be known (to he) 
a mother’s Bandhavas.’’^ 

In default of Bandhavas a pupil suc- 
upii etc. . ceec j g . j n c ! e f au ;it of a pupil a fellow-stu¬ 

dent. In his default any Qrotriya Brahman whosoever 



(baaed on M i t. ii. 1 & V. M. I. 209, p. 21, 1. 6 (? (. 209 lino 7). I)r. OoMttncl-cr's 
argument (*0n eoroo Deficioucice etc.” pp. 24 — 31) can leavo on doubt no ihia point, 
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may take (the property). The king may take the property 
of Xatriyas etc. in default (of heirs') as far as a fellow- 
pupil. This is the succession of heritage in all castes. The 
Uddyotana and the Peerless* etc. are however of opinion that 
because of the word “certainly” (in the verse Mann, ix., iss) 

“Not brothers, nor parents, but sons, (if living , or their male issue) are 
heirs to the deceased, but of him, who leaves no son, (nor a wife, nor a daughter), 
tho father shall take the inheritance; and, (if he have neither father, nor 
mother) certainly the brothers’’ (J. who omits ’certainly’.)— 
that in default of sons the succession of brothers to the 
property first is intended. Now by Cankha and Ukhita’s text:— 

“The property of one gone to heaven without (leaving) a son goes to the 
brother; in his default the mother and lather should take (it), or the senior 

it is also inferred that (the property) goes first to the brother. 

So also by Devala’s text:— 

“Therefore (he uterine (brothers) should divide the heritage of a(brother) 
deceased without (leaving) a son; the S a It u 1 y as, or the daughter, or a father 
also (may do so); (or) brothers of the same caste, the mother and the wife 
in order. In their default the Kulyaa who are sharers together—’’ 
it is inferred that an uterine brother should in the first 
place get the wealth of a childless (brother deceased). Some 
say that in default of an uterine brother that the mother and 
father should get it. Others however assert that brothers 
by different mothers (should succeed). Others (again say 
that) one who is reunited (is meant). Others (say that) in 
default of those mentioned th,e wife (succeeds); for texts such 
as “the wife, the daughter,” (Yajii. ii., 135) and the like, which 
refer to a wife (i. e. widow) succeeding first to the wealth (of her 
deceased husband), all these (they say) refer to an appointed 
wife. Again the texts which give the property to daughters, 





these (they say) refer to a Putrika. Others say that women 
have nothing to do with inheritance by reason of the Ye die 
text:— 

“Therefore women are powerless (and) do not get a share.” 

So (also) by Vyasa's text:— 

“Till death (maintenance) is to be taken before bathing (by the widow) in 
the community, despising beds, food and clothes, (her) husband being dead.” 

So (also) by the text:— 

“Property was made for the sake of sacrifices; in them women have no 
authority; they all have no share in the wealth, they get only morsels (of food) 
and clothing. 

So (also) by Narada’s text (xiii., 52):— 

“Except.in the case of Brahmans; hut a king who is attentive to the 
obligations of duty, should give a maintenance to the womeifof such persons. 
The law of inheritance has thus been declared.” (C.) 

So (also) by Brhaspati’s text:— 

“If a widow be youthful and self-willed, even then a tnaintenance.isto he 
given her to enable her to pass her life.” 

So by Mann’s text*::— 

“And their childless women (who arc) well behaved are to be supported.’’ 

So by Prajapati's text:— 

“An adhaka (of rice) is to bo given for “widow’s food” to one who has 
lost (her) husband."t 

And so also by the text:— 

“For food a prasth a of rice in the afternoon, together with fuel.—” 

they consider that a widow who has not a son is to be 
merely supported by the kinsmen, hut does not get heritage; 
hut that the kinsmen succeed to the property. (We are of opin¬ 
ion that) this is entirely wrong.' For in Mann's text (ix., is5,b):— 

“But of him, who leaves no son, (nor a wife, nor a daughter), the father 
shall take the inheritance; and, (if he leave neither father, nor mother), even 
the brothers.” (J. who has omitted even.) 



— 40 — 


there is no word to indioate the order (of succession), there 
is not disregard of the wife, but by the word “even” the 
brother’s priority in regard to the father, (is intended). So 
also in— 

Manu's text fix., 217, a):— 

“Of a son, dying childless ( and leaving no widow), the {/other and) 
mother shall take the estate.” (J.) 

as there is no word having reference to the order (of suc¬ 
cession), there is not disregard of the wife. Although by 
Canktia and Likhita's and Devala’s tw'o texts (p. 38.) it is inferred 
that uterine brothers first succeed to the property, yet by 
Vishnu’s text (xvii.,4):— 

“The wealtf of a man who dies without male issue goes to his wife.’’ 
(Biihler.) 

Also by Brhaspati’s text:— 

“A childless widow who preserves (chaste) the bed of her husband and 
who is firm in (her) duty, etc.” 

(So also) by Vrddha Manu's text:— 

“The wife takes her husband’s wealth.” 

So by Prajapati's text:— 

“In tradition etc.” (p. 33.) 

So Brhaspati’s text:-—■ 

“The wife succeeds to the husband’s wealth, etc.’’ 

(So) by Katyayana’s text:— 

“Now (a wife) born of the (same) kula (succeeds to) the wealth of (a 
husband) who leaves no son.’’ 

By Brhaspati's texts:— 

“The wife (succeeds) to (a husband) who leaves no son.” 

By Pitamaha’3 text:— 

“Though there be Kulyas— 

By Brhaspati’s text:— 

“Of one deceased without a son.” 

And (by) Yajnavalkya’s text:— 

“The wife also the daughters (p. 34.).” 
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(Thus) by many texts (as above) the prior succession to 
all the wealth by a well conducted wife (i. e. widow) is in¬ 
ferred and (therefore) the explanation of the (above) two texts 
(of a different purport) is to be made in accordance with these. 

The text:— 

“The wealth of one deceased without a son goes to the brother.” 

means that the wealth goes' to a reunited brother. Or, 
though there be a contradiction in the order (as far) as the 
reading (is concerned), the prior succession of the wife, the 
daughter and of the mother and father should he allowed, so 
that most (lit. many) texts do not contradict (one another). 
The statement that all the texts referring to the wife’s heri¬ 
tage mean an appointed wife, is wrong; for iif all of them 
an appointment is not mentioned. So also the statement that 
all the texts which refer to a daughter’s succession mean a 
putrika, is wrong; for the appointment of a daughter is not 
everywhere recommended. Again, as for the explanatory re¬ 
mark (in the Black Yajurveda).—“Therefore women are (nir 
indriya) powerless* (and) do not get a share”—that means 
that women do not get a share in the patnIvata-graha; 
for we see that indriya means (sometimes) soma-juice. 

“Indriya (means) soma drink. (B. Y. V. ii., 3, 2.) 

Indriya (therefore) doesnot (here) mean strength (semen); 
for we see that women also have strength (Manu iii., 49. a):— 

“But a boy (is in truth) produced by the greater quantity of themale 
strength; and a girl hy a greater quantity of the female.” (J.) 

Thus one cannot say that “women are powerless”. It is 
certain (lit. right, that) indriya (here) means soma. 

(The text)—“Till death etc.” (p. 39.) 

*Cfr. p. 39. This in the conclusion to a story in B. Y. V. vi„ 3, 8, 2. Vnrndnriijn 
evidently follows MJdhava (DayavibhSga §44). It U in,possible (wore it even 
of the least ntility) to translate nirindriya by a word which would express nil the 
different meanings of that term. 
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(refers to the case) when a husband with little wealth is de¬ 
ceased and (the widow’s share) on partition is not sufficient 
for maintenance, then it is said (what) is sufficient for mainten¬ 
ance should be taken. Or this (same) text “till death etc.” 
refers to an undivided husband. 

(As for the text),—“Property was made for the sake of 
sacrifices” (p. 39.) the word sacrifice here is merely intended to 
indicate duty. For if sacrifice were only intended, it could not 
bear the meaning of gifts or homa. (But) as women do actually 
perform charitable acts, there is (thus) no contradiction. 

That (the text):— 

“Except in the case of Brahmans etc.” (Narada, xiii., 52 p. 39.)— 
refers to secluded (i. e. kept women), is known from the sub¬ 
ject-matter (of the context). 

(The text):— 

“If a widow be youthful etc.’’ (p. 39.) 

is intended to forbid that a (widow) suspected of adultery 
should take the whole wealth. 

(The text):— 

“Their childless women are to be supported.” (p. 39.) — 
it is clear from the subject-matter refers to the wives of 
eunuchs etc. There is (thus) no contradiction; for maintenance 
only is mentioned as they do not succeed to the property 
through their husbands. 

Such texts as—“an adhaka (of rice) is to be given to (a 
wife) who has lost her husband” (p. 39.) and “for food a 
prastha of rice” (p. 39.) refer to women suspected of adultery. 

As for Narad a’s text (xii., 26, a):— 

“Let the brothers allow a maintenance to hia women for life" (C.)— 
and (do. 42, a):— 

“The property of reunited co-parceners is considered to be exclusively 
theirs” (C.)— 
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(these) refer only to the maintenance of the childless women 
of reunited (co-parceners whose case) is being discussed (where 
the texts occur). As for the texts of Katyayana:— 

“When (one) who has been separated is dead in default of sons', the father 
should take the wealth.” 

“Or the brother, or the mother, or the mother of his father in due order.” 

they must be understood of (the case where there is) default 
of the (deceased’s) wife and daughter. How can she, who 
during her husband’s life shares with him in all the wealth, 
have nothing when he is dead? Therefore it is certainly 
correct that a well behaved wife takes all the wealth. Some 
however are of opinion that the texts (referring, to) a wife’s 
heritage refer to cases where there, is but little property, and 
that where there is much property the kinsmen succeed. 

Bharadvaja (says) with reference to sons by a “punar.bhu 
(wife):—■ 

“Shog)d two (sons) born of a woman by two (husbands) dispute about 
the wealth, what is the paternal wealth of each (of them) that let him take; 
not the rest.” 

C. The meaning is that they .should take (each) bis 
father’s wealth. 

Next; Manu (ix., 192) explains the parti¬ 
tion of Stridhana):— 

“On the death of the mother let all the uterine brothers and uterine sisters 
(if unmarried) equally divide the paternal estate: (each married sister shall 
have a fourth part of a brother’s allotment)." (J.) 

C. An extra portion or uneven partition is not to be 
made as in the case of the father’s wealth, but the partition 
of the uterine brothers (lit. males) and sisters (lit. women) 
is equal in the case of the mother’s property. 

He also mentions something else to be done (ix., 193):— 

“Even to the daughters of those (daughters) it is fit, that something 
should bo given from the assets of their maternal grandmother, on the score 
of natural affection.’’ (J.) 
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Brhaspati makes a distinction:— 

“Stridhana (belongs) to the ohildrcn, and the daughter if not betro¬ 
thed has a share in it. Married (daughters) receive on honorary trifle.’’ 

Qankha and Likhita (say):— 

“The uterine brothers and the maidens deserve equally all the mother’s 
wealth.’’* 

Gautama (xxviii., 21):— 

“But a woman’s separate property (Stridhana) belongs (in the first 
instance) to her unmarried daughters, (and on failure of them), to those 
daughters who are poor.’’ (Biihler.) 

Vasishtha (xvii., 23):— 

“Let the daughters divide the nuptial present of their mother.” (Biihler.)t 

Yajnavalkya (ii., 117, b):—• 

“The daughters should divide -the (property) of the mother which re¬ 
mains after debts are paid. In default of them (i. e. daughters), the 
descendants.” 

C. Iii default of daughters, “the descendents,” (i. e.) 
sons should take it, such is the meaning. 

Narada (xiii., 2, b): j — 

“Let daughters (divide the estate) of their mother (after her death), (or) 
on failuro of daughters, their issue. (G.) 

• (C.) The meaning is that, if sons be well off, in default of 
daughters, their “issue’’ (i. e.) daughter’s sons should succeed. 

Katyayana says:— 

“But in default of daughters, their property goes to their sons.” J 

Manu (ix., 131, a):— 

“Property given to the mother on her marriage (i. e. yautaka) is 
inherited by her unmarried daughter.” (J.) 

C. Yautaka is what is received (by the mother) from 
her family. That the daughters (share). In regard to Strl- 
dhana received from the husband’s family, the sons and 
daughters are equal because of (their) sapindaship. In 
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default of maiden (daughters), a (daughter) who is betrothed 
though not provided for, is equal with sons'. “Not provided 
for”—who has no children, as (we learn) from a B rah man a: 

“Offspring is a provision." 

Or, (a daughter) if she be poor (is intended). In regard 
to this Manu makes a distinction (ix., i9s):— 

“If a widow (whose husband had other wives of different classes') shall 
have received wealth at any time (as a gift) from her father (and shall die 
without issue), it shall go to the daughter of the Brahman! wife, or to 
the issue of that daughter." (J.) 

C. If wives (of other castes) than the Brahmana, be de¬ 
ceased without children, the maiden daughters of the Brak- 
mani wife) should take their property, or her son; not the 
husband etc. This only refers to “Stridhana given by 
the father.” 

In regard to this Paraskara (says):— 

“Stridhana is said to belong to the daughter not betrothed; the son 
does not get (any thing); should (the daughter) be betrothed, however, (he) 
gets an equal share.” 

Next; Manu gives the definition of Stridhana (ix„ 104):—■ 

“What was given before the nuptial fire, what was given on the bridal 
procession, what was given in token of love, and what was received from a 
brother, a mother, or a father, are considered as the six fold (separate) pro¬ 
perty of a married woman." (J.) 

In regard to this Narada makes a distinction (xiii., "):— 

“What has been given before the nuptial fire, what was presented in the 
bridal procession, her husband’s donation, or what has been given by her 
brother, mother or father, is termed the six fold property of a woman.” (C.) :i 

Yajhavalkya (ii., 143):— 

“What (a woman has had) given (her) by (her) father, mother, husband 
or brother, and what she has received at the marriage (before the fire), what 

is called Stridhana." 

•The MSS. read bhratplattain pitrbhyara ca. 
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Vishnu (says) (xvii., is):-—- 

“That which has been given to a woman by her father, mother, eons or 
brothers, that which she has received beforo the sacrificial fire (at the mar¬ 
riage ceremony), that which she receives on supersession, that which has 
been given to her by her relations, her fee and a gift subsequent, arc cal¬ 
led “woman’s property” (Strldhana). (Biihler.) 

Devala (says):—- 

“Let the means of subsistence, the ornaments, the (Jnlka and gain be 
Strtdhana."* 

Katyayana (says):— 

“What wealth has been obtained by arts (by a wife), and what (has been 
given) by another out of affection, the husband has ownership there in the 
wealth; but let the rest be S t rid h ana.’’f ' 

“At the time of marriage what is given to a woman before the fire, that 
is said by the good to be “Strldhana given before the fire.” f 

“What moreover a woman gets while she is being conducted from her 
father’s house is called “Procession S trId h ana-”§ 

“Whatever is given out of affection either by the mother-in-law or father- 
in-law is called “Reverence S t rldha na.”|| 

What is obtained by a woman from her husband’s family after marriage, also 
what is obtained from (her) relations is called “Anvadheya S tr Id h an a.’’®| 
“Whatever is obtained from household furniture, beasts of burthen, milch- 
cows, ornaments, or artizans, or cost-price, (that) is called (lulka.’’** 

Mann says (ix., 195):— 

“What the received, after marriage from the family of her husband, and 
what her affectionate lord may have given her, shall be inherited, even if 
she die in his lifetime, by her children-” (J.) 

He also makes a distinction (ix., m). 

C. The meaning is—after the five kinds of marriage 
mentioned (before by Mann) if the (wife be deceased) with¬ 
out offspring, the Strldhana belongs to the husband. 


*Cfr. D. cecclxxviii. fD. cccclxx. :£d. occclxiv. 

§D. cccclxv. ||D. cccclxvi. occcolxviii. 1. 
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(Mauu ix., 197., also says):— 

“But her wealth given on the marriage called asura, or on either of 
the (tiro) others, is ordained, on her death without issue, to become the 
property of her father and mother. (J.) 

C. The meaning is that Strldhana given by the father 
and mother on occasion of three (forms of) marriage, (namely) 
the Asura, PaiqaSa and Raxasa, if the woman be deceas¬ 
ed without offspring, belongs to the mother and father. 

Devala (says):— 

“Strldhana is common (property) of the sons and maidens if the 
mother be dead. If she (be deceased) without offspring, the husband, 
mother, brother, or father should take it.”* . 

0. By the first half (Qloka) it is stated that if the 
mother be deceased, sons and daughters take equally Strl¬ 
dhana (got) by (any of) the eight forms of marriage; by the 
last half it is stated that the wealth got by the Asura etc. 
three forms of marriage, is taken by those who gave it. 
The husband should take what he has given; what has been 
given by the mother etc. is to be taken certainly by them. 

Katyayana (says):— 

“But in default of daughters that wealth belongs to the sons. What has 
been given by bandhus, in default of bandhus goes to tlie husband. 
Let the sisters who have husbands divide (it) together with the bandhus. 
This rule has been ordered in the case of partition of “S trldh ana.” f 

C. “But in default of daughters’’ etc. refers to the eight 
(kinds) of marriage. “What has been given by bandhus” 
refers to the Asura etc. marriage; in default of sons; 
what has been given by “bandhus”—maternal uncles 
etc., is to be taken by them. What has been given by 
bandhus, in default of such bandhus, goes to the hus¬ 
band. By “Let the sisters” he mentions an alternative; 
though there be bandhus, the sisters who have husbands 

*D. cccclxxxix. mother —lit. woman. ccccxciii. 
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should divide with the handling what has been given by 
bandhus. 

Katyayaua (also says):— 

“What paternal (property) Strldhana has been received by a woman 
on an Asura etc. marriage, in default of her children, belongs to the 
mother and father.’’ 

Tama (says):— 

“What property is given on iisura etc. marriages, if (the woman) be 
deceased without children, (her) father should certainly take (that) wealth.”® 

Gautama (xxviii.,2—34) (says):— 

“The sister’s fee belongs to her uterine brothers, if her mother be dead.” 

“Some say (that it belongs to them even) whilst the mother lives.” 
(Biihler.) f f 

Yajhavalkya (says) (ii., 144):— 

“What has been given by bandhus, likewise (her) Qulka, also (her) 
anviidheyika, ifBhebo deceased without (having) children,the bandhus 
should get that.” 

C. Of these, the Qulka is of two kinds:—one, what is 
given to the possessors of a maiden by way of price for the 
sale of the maiden, (and) that goes to the mother, or to the 
brother. The other (kind of) Qulka (is) that, which is given 
for the ornaments of the maiden or for household furniture, 
and that is to be taken by the givers. 

In regard to this Manu (i:?., 135) (says):— 

“Should a daughter, thus appointed to raise up a son for her father, die 
by any accident without a son, the husband of that daughter may without 
hesitation, possess himself of her property.” (J.) J 

In regard to this Baudhayana (says):— 

“The brothers should take equally the property of a deceased maiden; 
in their default it belongs to the mother; in her default it belongs to the 
father.” % 


$ By any 


From some metrical rooensioa. 
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Davala (says):— 

“If a maiden be deceased, the brothers should take equally the property; 
in their default it belongs to the mother, or to the father’s mother in order.’’ 

Menu (ix., 200):— 

“Such ornamental apparel, as women wear during the lives of their hus¬ 
bands, the heirs of those husbands shall not divide among themselves, they 
who divide it among themselves fall deep (into sin)." (J.) 

An exception is made by this (verse), as (otherwise) be¬ 
cause the ornaments are not Strldhana as they have not 
been given (to the wife), they are the property of the husband, 
and would therefore be divided by the sons on the husband’s 
death. (The wife’s) right to ornaments given out of affection 
being established, (next, to avoid the possibility of error), 
Narada mentions an exception in the case of immovable 
property:— 

“What has been given to a woman by an affectionate husband, that, though 
he be dead, she may consume or give away as she likes, except (what is) 
immovable.”* 

C. The meaning is, that, immovable (property) given out 
of affection is not the property of the woman, when the giver 
is dead. Some however assert that even immovable (property) 
given out of affection (is) the property (of the wife). They 
say that it is stated that— 

“In absence of a (qualified) person to give his consent, it cannot be given 
away.” 

In regard to this Yajnavalkya (ii., 147) makes a distinction:— 

“Strldhana which a husband has taken in case of starvation, fora 
righteous purpose, in case of sickness, (or when) in prison, he need not 
give (back) except he likes.”t 

Katy&yana (says):— 

“Not the hnsband, nor even the son, not the father nor the brothers, have 
any power to take orgivoStridhana.” 

♦Not in the printed text of oh. xiii. Day&vibKga § 50 (p. 42) ulso attributes 
this text to Narada. 

fThe MSS. road nakamo datum. Stonzlor rcada —na etrlyal datum. 
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“If any one of them consumes forcibly StrTdhana, he is to be canned 
to return it with interest, and is to get punishment.” 

“If he has hcen permitted to consume it in a friendly way, he is to be 
caused to return the value, if he be rich.” 

“But he should return voluntarily what has been relinquished for him 
out of affection (by the wife), knowing (that her husband is) siok, in distress, 
or oppressed by wealthy (creditors).”* 

Devala (says):— 

“Let food and clothes, ornaments, Qulk a and gain be StrTdhana; the 
husband cannot consume all this of his own accord, if not in distress.” 

If he fraudulently give (it) away, or spend it, he should give (the value) 
to the woman with interest. He may use StrTdhana to remove the distress 
of a son.”f 

Eatyayanat — 

“A woman who is given to injurious acts, who is shameless and wastes 
the property, and who delights in adultery, docs not deserve StrTdhana.” 

■ “Stridhana promised by the husband is, like a debt, to be paid by the 
sons; whether she (the widow) abide with her husband’s family or with (her 
' father’s) family." $ 

Vrddha Manu (says):— 

“What wealth has been received from (her) own husband except Qulka, 
that is Arhana;|| one may divide (this) remainder, but she (the wife) has 
certainly a share in it.” 

Kavasha:— 

“The price for the sale of a damsel, or arhana, or Qulka; one may 
divide that, but she certainly gets a share.” § 

Katyayana: — 

“What has been received by a married (woman) or by a damsel, from 


^D. cccclxxxiv. and eccclxxxiii. 0. must have had a different reading of the 
last half verse which ho translates: — “provided she remain with the family of her hus¬ 
band, but not if she live in the family of hor father.” 

|| A token of respect. 

§The MSS. have tadvinajam which most be an error for tadvibhagam, as 
it gives no possible sense to the verse. I have therefore altered it as in the preceding 
text which is maota the same. 
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(her) husband or in (her) father's house, or from (her) brother, or from both 
parents, that is called S a a d a y i k a.” 

“Women’s independence is stated in regard to Saudayika they have 
acquired.” 

•“Because that maintenance was given by these to quiet them, women’s inde¬ 
pendence in regard to Saudayika has always been proclaimed, both as regards 
sale or giving (it) away, and even in the case of immovable property.”* 

C. The meaning is that in time of distress although the 
husband, son, etc. have not given their consent, there is no 
blame if she sell or dispose of (such things). 

Tajnavalkya (ii., 148):— 

“To a woman who has been superseded (by a second marriage) he should 
give equal ad b i v ed a nika, if stridhana has not been given her. If 
it has been given her, ho should make it a half.” ' , 

0. Here the word “a half” means a complete share. 

Eatyayana:—- 

“Now if he have two wives, and if he does not still honor her (the first 
wife), he is to be made to give (her it back) even what she has relinquished . 
(to him) through love.” 

“When a woman is deprived of food, clothing and house-room, in that case 
she may recover her property; so on partition of the heirs.” 

“This is an unvarying law relating to husbands. When she has got it, 
she should dwell in her father’s house However if sick or at point (lit. 
time) of death, she may go from thence to her husband’s house.”f 

BrhaBpati makes a distinction in regard to this:— 

“The mother’s sister, the wife of a maternal uncle, a paternal unole’s wife 
(lit. woman), a father’s sister, the mother of a wife, and an elder brother’s 
wife are declared equal to a mother.” 

“If they have no Aurasa (son), an (other) son, nor a daughter’s son, 
(nor) bis son, their sister’s sons etc. should tako their property."f 

G. This text does not take effect if there he Sapi?4as 
as far as the fourth. This text is of effect if there he S api- 
ijdas commencing with the fifth. Thus it is explained by 

*D. cccdxxv. fD. oocclxixi. whoro tho last half verso (iiffora entirely. 

tDo. dxiii. 





— 52 — 


the commentators. By others ^however the arrangement is 
made (as follows):—If there be six relations such as sister’s 
son etc. of the six persons beginning with the mother’s sister, 
then where a husband succeeds to a childless woman’s stri- 
dhana, in case of his default, of the three relations who (are 
so) through the husband, the husband’s younger brother first 
succeeds to the elder brother’s wife’s wealth by reason of his 
greater affinity. In his default the husband’s brother’s son takes 
(it). In his default the husband’s sister’s son takes (it). Where 
however the mother and father would succeed, then in their 
default, of the three relations (who are so) through them, the 
deceased woman’s sister’s son takes first. In his default her 
brother’s soft takes (it). In his default the son-in-law takes 
it. As by the words “sister’s sons etc.” we know that the 
offspring (of sisters is intended), for an affix is there used 
indicating offspringf, it is proper that males and females (both) 
should have a claim to the heritage. Others however think 
that as even on consideration of words (indicating both) males 
and females in common, we first think of the males, and be¬ 
cause we see the explanatory text:— 

“Therefore women are powerless and do not get a share”— 

that therefore males only and not females succeed to the 
heritage. 

Next the heritage of reunited persons 
is explained. In regard to this Mann (ix., 

210 says):— 

“If brethren, once divided and living again together as parceners, make 
a second partition, the shares most in that case be equal; and the first-born 
shall have no right of deduction." (J.) 

C. The meaning is that an extra portion is not to be made 
for the eldest on partition of reunited (members of a family). 

*? /. V. (VayabhdffaJ, iv., iii., 37. -f-Pa^ini, ir., 1.^43. 
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(Do. 211):— 

“Should the eldeat or youngest of several brothers be deprived of his 
share (by a civil.death on his entrance, into the fourth order), or should any 
one of them die, his ( vested interest in a) share shall not (wholly) be 
lost.” (J.) 

C. Of these males who by the text:— 

“Great sinners do not deserve a share”— 
whether he be the eldest or the youngest, may die barred 
from a share by murder of a Brahman or the like (crime), or 
may go abroad, his share is not lost, nor may those (who) 
are reunited simply take it. To answer the question—what 
is to be done then? He says:— 

(Do. 212):— 

“But (if he leave neither son, nor wife, nor daughter?, nor father, nor 
■mother) his uterine brothers and sisters, and such brothers as were reunited 
(after a separation), Bhall assemble and divide his share equally.” (J.) 

C. The uterine brothers should come together and di¬ 
vide the share of the degraded man who is dead or has gone 1 
abroad, and reunited brothers, though not uterine brothers, 
should share (it) with uterine brothers not reunited. They 
take because of the community of origin even in default of 
community of wealth with (their) uterine brother; or be¬ 
cause of the community of wealth even in default of com¬ 
munity of origin, with their half-brother. So the uterine 
sisters of the deceased should divide (it) equally with the 
above mentioned uterine (and also) reunited brothers. 

“And the brothers who are reunited.” 

A6arya Vifvarupa says that the mention of “brothers” is 
in order, on reunion with another (such as) a father or uncle, 
to include (his) wife etc. 

Tajnavalkya (says ii., 138) in regard to this:— 

“Tho share of a reunited brother, the reunited brother should give or 
take; but that of an uterine brother the uterine brother (should give or take) 
if (a son) be born or (if his brother) die.” 
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C. Reunited (property) is wealth (that has been) divided 
(and) again mixed up. He whose this is, (is) a reunited 
(person). 

(Thus) Brhaspati has given the rule regarding reunited per- 

“He who (having been) divided, (is) again established out of affection 
together with (his) father or brother, or with his uncle even, is said to 

One who is reunited should give to (a child) bom after 
(the partition) of a wife (widow) whose pregnancy was not 
detected at the time of partition, the portion of the deceas¬ 
ed (person) reunited (with him). Or in default of such a 
son, (he) the reunited should take the deceased’s share; not 
the wife etc. A reunited uterine brother should give the share 
of a deceased reunited uterine brother to (his son when) born. 
To answer the question—how is the succession, if a reunited 
; childless (man) be dead, and there be a half-brother reunited 
and a uterine brother not reunited? he (Yajn.) says (ii., 139):— 

“A half brother (who is) reunited should not take the wealth of a half 
brother (who is not reunited); an (uterine brother) should get it though not 
reunited, not one born of another mother.”* 

C. “A half brother”—a reunited brother by a fellow 
wife should not get all the wealth but half. “Though not 
reunited,” he should get the other half. In answer to the 
question who is the (one) not united? he says—“reunited”— 
that is to say, a reunited full brother, “not one bom of 
another mother.” In this case the explanation is to be made 
by supplying the word “exclusively”; (one) though reunited, 
if born of another mother, should not exclusively take the 
wealth of (one) reunited. If however he be a full brother, 
though not reunited, he should take it. Here because the 


uch differs 


between the MSS. and Stcnz 
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word “though” occurs, a positive prohibition—“certainly 
not one horn of another mother”—would be inferred; there¬ 
fore (it) is not (here) to be inserted.* As in the case of a 
reunited (person), wives cease to inherit, they must (therefore) 
be supported till (their) death. So Narada (xiii., 26 a.) says with 
reference to reunited persons:— 

“Bat let the brothers allow a maintenance to his women for life.” (Biihler.) 

What has been said (regarding) the succession to the 
property of a reunited (person), some say (applies) in default 
of sons, wives and daughters. Thus Brhaspati (says):— 

“When any one dies or goes abroad, anyhow his share is not lost; it is 
ordained for bis uterine brother. Bat she who is bis daughter must get a 
share out of it. This is the rule for one deceased without Heaving children, 
a wife or father.” 

But by Narada’s text (xiii., 26):— 

“Let the brothers allow a maintenance to his women for life, provided 
these preserve unsullied the bed of their lord. But if they behave otherwise, 
the brethren may resume that allowance”— (Biihler.) 

is it not inferred that even if there be a wife (the brothers 
have) the succession? Quite so; if you take the word wife 
(patnl) in the sense of women who get inheritance, there is 
no contradiction by Narada’s text. 

The learned say that in those Smrtis in which the words 
woman (yoshit), widow,female (nari), woman (stri), spouse 
(hhfirya) etc. are used, they (intend that they) are to be sup¬ 
ported; but in those smrtis in which wife (patnl) is used, 
in such, a succession to heritage is declared. In regard to 
this Brhaspati makes a distinction:— 

“Whoever among reunited (persons) gains wealth by learning, heroism 
etc., two shares are to be given him; the rest share equally.” f 

Katyayana (says):— 

In default (of nearer heirs) reunited (brothers) are to bo considered 

* Abridged from Mit. ii. t ix M 8—11 cccclx. 
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lieirs of those who are reunited, and separated (brothers) of those separated; 
(if) childless, they reciprocally share (the estates).”* 

C. On the death of any (one) of reunited (brothers) with¬ 
out children, (his) wealth (goes to) one reunited; so also on 
the death of any (one) not reunited and without children, 
his wealth (becomes the property) of those not reunited. In 
their default it belongs to the others. If reunited (persons) 
die without (leaving) children, (i. e.) without descendents, 
those who are not reunited take their wealth; so if (persons) 
not reunited die without (leaving) children, those who are 
reunited take their wealth. 

Yajnavalkya makes a distinction in regard to this (ii., 137 ):— 

“The heirs cf a Van ap ras tha (hermit), ascetic, (a) Brahmacari 
(celibate) arc in (the following) order: the acarya, a good pupil, a brother 
in religion and a fellow-resident of the same hermitage.” 

In regard to this Vishnu (says) (xvii., 15 & ie):— 

“Let the spiritual teacher (acarya) take the wealth of a hermit (VSna- 
prastha). Or his pupil (may take it).” (Biihler.) 


X. 




CORRIGENDA. 














